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LETTER OF TRANSMITTAL
December 31, 1990
The Governor of North Carolina
Raleigh, North Carolina
Sir:

Pursuant to the provisions of Section 62-17(b) of the General Statutes of
North Carolina, providing for the annual publication of the final decisions of
the Utilities Commission on and after January 1, 1990, we hereby present for
your comsideration the report of the Commission's decisions for the 12-month
period beginning January 1, 1990, and ending December 31, 1990.

The additional report provided under G.S. 62-17(a), comprising the
statistical and analytical report of the Commission, is printed separately from
this volume and will be transmitted immediately upon completion of printing.

Respectfully submitted,

NORTH CAROLINA UTILITIES COMMISSION
William W. Redman, Jr., Chairman
Sarah Lindsay Tate, Commissioner
Ruth E. Cook, Commissioner

Julius A. Wright, Commissioner
Robert 0. Wells, Commissioner

Charles H. Hughes, Commissioner

Laurence A. Cobb, Commissioner

Sandra J. Webster, Chief Clerk



ORDERS AND DECISIONS PRINTED

1990 ANNUAL REPORT OF ORDERS AND DECISIONS
of the
North Carolina Utilities Commission

Table of Orders and Decisions Printed

NOTE: For General Orders, see Index on page 475

ASE Moving Services, Len Edward Fletcher, d/b/a - Final Order Ruling on
Exceptions and Granting Application in Part
T-3245 (5-23-90)........ teesranae N Cereaaes eteeetatesetacataeaaes

Bel1South Advertising and Publishing Corporation and Southern Bell
Telephone and Telegraph Company - Order Overruling Bapco's Motion to
Dismiss and Scheduling Hearing on December 7, 1990, in Complaint of
Southeastern Podiatry Associates

P-89, Sub 38 (11-5-90).....0cititumiinriieneninenocnnnonsnnnanss Cereaaes

CWS Systems, Inc. - Order Approving Transfer; Warning Against Violation
of G.S. 62-111(a) (Commissioner Tate dissents. Commissioner Cobb
dissents.)

W-778, Subs 2, 3, and 4 (12-27-90). ...cnuuiutinerrironntennntrineeranans

Carolina Power & Light Company - Order on Remand
E-2, Subs 537 and 333 (7-10-90).....c.vveeireninranncnanarancnnnns eeenn

Carolina Power & Light Company - Order Approving Fuel Charge Adjustment
E-2, Sub 579 (9-14-90). ... ctiririiritreeerrannrneataaaerarananann P

Carolina Power & Light Company - Recommended Order Denying Complaint of
Adventures in Faith Ministries, Inc.
E-2, Sub 582 (12-3-90)......cccviiiiiiiinannnnn P

Carolina Telephone and Telegraph Company -~ Order Regarding Treatment of
Interstate Billing and Collection Activity
P-7, Sub 740 (11-19-90)......ccevverrincnnnnnnns Cereanns Cereeas feeennaes

Carolina Water Service, Inc., of North Carolina - Order Granting
Authority to Provide Water Utility Service in Raintree Subdivision, Wayne
County, Requiring Refunds, Requiring Report, and Approving Rates

W-354, Sub 74 (4-25-90)............... et reeierr et e .

Carolina Water Service, Inc., of North Carolina - Order Granting Partial
Rate Increase for Providing Water and Sewer Utility Service in Its
Service Areas in North Carolina

W-354, Sub 74; W-354, Sub 79; W-354, Sub 81 (6-15-90)....... Ceeeiieaaae,

PAGE

223

238

456

149

141

120

274

280

342



Carolina Water Service, Inc., of North Carolina - Order Determining
Regulatory Treatment of Gain on Sale of Facilities (Commissioner Tate
dissents.)

W-354, Sub 82; W-354, Sub 86; W-354, Sub 87; W-354, Sub 88 (10-16-90)...

Centel Cellular of North Carolina - Final Order Ruling on Exceptions in
Complaint of George V. Kontos (Commissioner Tate dissents. Commissioner
Tate voted to affirm the Recommended Order.)

P=150, Sub 9 (9724790 ... ..ccttiiuireannanrreronnncceoanaacsaacansnannnae

Central Telephone Company - Order Denying Implementation of Extended Area
Service =~ Milton and Yanceyville to Roxboro Extended Area Service
(Commissioner Cook dissents. Commissioner Cook voted to approve one-way,
non-optional EAS in this case.)

P=10, Sub 439 (5-8-90).....itiiiiinrienenneeaaneaaaranaaannonannnns veeee

Central Telephone Company - Order Approving Extended Local Calling Plan
and Directing Southern Bell to Seek Waiver
P=10, Sub 439 (8721-90) ... iiiiiriiiiiinnaannneannsesnencceaannacnnsensans

Concord Telephone Company -~ Order Denying Motion for Reconsideration -
New London to Mt. Pleasant Extended Area Service

pP~16, Sub 162 (5-23-90)........... ettt i st e bt aaarar e
Concord Telephone Company = Order Denying Extended Area Service
Incremental Cost Study and Authorizing Expansion of Optional Calling Plan
P-16, Sub 162 (12<5-90).........c.ccuuun. et ittt e

Contel of North Carolina, Inc. - Recommended Order Denying Complaint of
Louis Kirchhoff
P-128, Sub 25 (9-13-90)........cc.veen.. et reetreetier e ettt

Duke Power Company - Order Denying Complaint and Approving Loan Program
in Complaint of W. L. Morrison, Advanced Heating Systems, Inc.
E-7, Sub 456 (12-11-90).......c.cevuunnn e teeitateataresereatasrearaacas

Duke Power Company - Final Order Overruling Exceptions and Affirming
Recommended Order in Complaint of John Lee Morris
E-7, Sub 459 (7-18-90).............. Ceeeiane e terreniecteiiaaaas Cereen

Duke Power Company - Order Approving Net Fuel Charge Rate Reduction
E-7, Sub 462 (6726-90).....0uuuriinnnauterenceersnnncnecannnnncns e

Heater Utilities, Inc. ~ Order Denying Motion for Interim Rates for Water
Utility Service in A1l Its Service Areas in North Carolina
W-274, Sub 59 (8-13-90).....cciviernniennnns e eetrecreennaanaes Ceeeeen

Heater Utilities, Inc. - Order Granting Partial Rate Increase for Water

Utility Service in A1l Its Service Areas in North Carolina
W-274, Sub 59 (12-20-90)....civtiiriinnnrinneannnns e ebeeeiacieneaarenns

ii

439

244

247

250

252

253

241

123

131

153

318

322




Huffman Water Systems, Inc. - Recommended Order Requiring Submission of a
Plan of Improvement Within 30 Days
W-95, Sub 12 (1-31-90).........ccvcn.. et ereececaeiriataaras Ceeecaeaean.

Hughes, Dr. C. B. and Walnut Cove Developers, Inc. - Final Order
Overruling Exceptions and Affirming Recommended Order for Operating a
Water Supply System Serving Kingswood Place Subdivision, Stokes County

W-970 (9-14-90).........c..... Cereetrannaanras veeaae e teeebiaciarersanan
Hydraulics, Ltd. - Order Granting Rate Increase and Certificates of
Public Convenience and Necessity

W-218, Subs 70, 71, 72, and 73 (12-28-90).....ccvtreitvennecnannnsnncnas

Mauntain Electric Cooperative - Order Overruling Motions to Dismiss and
Setting Complaint for Hearing on October 18, 1990, in Complaint of
Solomon Horney

L EC=BL(T), Sub 5 (731-90) . s iiiiiieniitiiinaassetaneesansonearionon

NCN Communications, Inc. - Recommended Order Denying Application for
Certificate to Provide Intrastate Telecommunications Services
P-214 (12-20-90)........... Ceeeisreaeatecanesns Ciereiessaiaesitseaanoann

Nantahala Power and Light Company - Order Approving Stipulation
E-13, Sub 248 (12-18-90)....ccttttneiereneennnaascnnnnnansacstacasananas

North Carolina Natural Gas Corporation - Declaratory Ruling
G-21, Sub 279 (B=16=90) ... teuuuenieeerueearoanneacnaaeaoassonnssananaans

North Carolina Power - Order Approving Fuel Charge Adjustment
E-22, Sub 308 (4-20-90)....ccuuerrruiuecrrnanconnacanescsnnns e

North Carolina Power -~ Order Approving Fuel Charge Adjustment

E~22, Sub 319 (12-21-90)....... Ceeerecbaeaaaaaan Cereean. Ceieeriiaeiae ..
Outer Banks Beach Club, Inc. - Final Order Overruling Exceptions and
Affirming Recommended Order in Complaint of Dare Resorts, Incorporated
W-887, Sub 1 (9-21-90)....ccveerennnnnannss Ceveeineeana Ceecerenenaae R

Piedmont Natural Gas Company, Inc. - Order Approving Piedmont Natural Gas
Company's North Carolina Purchased Gas Adjustment Clause (Commissioner
Tate dissents. Commissioner Hughes dissents.)

G-9, Sub 289; G-9, Sub 291; G-9, Sub 296 (2-13-90)........ccciiiiuinnnnnn

Piedmont Natural Gas Company, Inc. - Order Approving Tariffs
6~9, Sub 295 (5-3-90)........ Ceeieaeseaneaan Ceteeiiiiesensaaenn e heaes

Triad Telephone Committee -~ Order Denying Public Staff Proposal Related
to Investigation of Request by the Triad Telephone Committee for
Tol1-Free Calling in the Triad Region (Commissioner Tate dissents.
Commissioner Wells dissents.)

P=55, Sub 898 (B-20-90). ... uuuuiiiraieneaseeaatnnctrrttaaroanonaanans

iti

289

473

299

133

229

161

215

165

175

296

185

209

266



Triangle J Council of Governments - Order Denying Public Staff Proposal
Related to Investigation of Request of the Triangle J Council of

Governments for Toll-Free Calling in the Triangle J Region (Commissioner
Tate dissents.)

P-55, Sub 888 (6-20-90)

iv



GENERAL ORDERS - GENERAL

DOCKET NO. M-100, .SUB 113
BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of ) FURTHER ORDER ESTABLISHING
The Tax Reform Act of 1986 ) PROCEDURES RELATED TO TAXES
) ON CONTRIBUTIONS IN AID OF
) CONSTRUCTION

BY THE COMMISSION: On August 26, 1987, the Commission issued its Order
Establishing Procedures Related to Taxes on Contributions 1in Aid of
Construction. This Order arose out of changes in the federal income tax
treatment of contributed plant to utility companies, as set forth in the Tax
Reform Act of 1986 (TRA-86). The Order requires water and sewer companies to
use the full gross-up method with respect to collections of contributions in
aid of construction (CIAC) unless the Commission gives prior approval for a
different method in a particular case or unless the company applies for and is
granted approval to use the present value method.

Subsequent to the jssue of the August 26, 1987, Order, the Commission
became concerned that the full gross-up requirement was not being followed and
that substantial tax liabilities may ultimately be due from the companies not
in compliance with the full gross-up requirement. In order to acquire
additional information on this matter, the Commission issued an Order on
October 24, 1989, requesting any interested party to file comments on this
matter. Comments were filed by Mid South Water Systems, Inc., Carolina Water
Service, Inc., of North Carolina, the Public Staff, Hydraulics, Ltd., Surry
Water Company, Burnett Utilities, Carolina Blythe, Cape Fear Utilities, Inc.,
North State Utilities, Inc., Associated Utilities, Inc., and J. Timothy
Thornton.

The Commission has carefully reviewed these comments and the entire record
on this matter. Based on this review, the Commission makes the following:

FINDINGS OF FACT

1. As a result of changes arising from the Tax Reform Act of 1986 relating to
contributions in aid of construction, all water and sewer utility companies
should be required by the Commission to use either the full gross-up or present
value gross-up method with respect to all collections of CIAC.

2. A1l water and sewer utility companies shall value CIAC for tax purposes at
the greater of (1) original cost less a reasonable aliowance for depreciation,
(2) fair market value, or (3) any other valuation technique that the company
may wish to employ.

3. The requirements set forth in the Commission's Order of January 26, 1988,
to the extent that such: requirements are inconsistent with the provisions of
this Order, should be rescinded.

4. Fajlure to apply the full gross-up or present value gross-up method would
greatly expose the water and sewer utilities to the risk that they would be
unable to meet their federal tax liability from company generated funds,
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thereby ultimately exposing their customers to increased rates or loss of
adequate service, or both.

CONCLUSIONS

Based on an indepth review of the comments filed in this matter and the
Commission's files, the Commission has determined that all water and sewer
utility companies should be required to use either the full gross-up or present
value gross-up method with respect to collections of CIAC. Each utility should
consistently apply the chosen method. Therefore, should the utility choose to
change from one gross-up method to another, such change would not be
permissible without prior Commission approval. When the water or sewer utility
files an application for a Certificate of Public Convenience and Necessity
related to a contributed system, said application should state the gross-up
method used and the amount of tax collected. Failure to apply the full
gross-up or present value method to the receipt of a contributed system shall
result in denial of the Certificate of Public Convenience and Necessity.

This requirement to use the fuill gross-up or present value gross-up method
is needed to effectively and fairly meet the tax burden on CIAC received by
water and sewer companies. As spoken to in previous Commission Orders, the
Commission is deeply concerned that the tax burden associated with CIAC can not
be met from water and sewer utility generated funds without much financial
hardship.

This financial hardship would 1likely result in a material increase in
rates and increased filings of bankruptcy. These results are ‘clearly not
desirable and would be very disruptive to the water and sewer utility industry
in this State. In order to meet this tax burden, the Commission concludes that
the tax on the CIAC should be collected from the contributor. This is
consistent with past Commission decisions and would result in the cost causer -
that is, the contributor - supporting this additional cost.

In the past, the Commission has approved applications for Certificate of
Public Convenience and Necessity even though the gross-up or present value
method had not been utilized, as directed under the August 26, 1987, Order.
This procedure was followed because some water and sewer companies have voiced
the willingness to take the risk that the company generated funds will be
sufficient to meet CIAC related tax. Upon further review of this matter, the
Commission concludes that this risk is too great to be shouldered by this
industry; therefore, as previously stated, failure to apply either the full
gross~up or present value gross-up method will result 1in denial of the
Certificate of Public Convenience and Necessity for a contributed system. In
order to facilitate compliance with this decision, the Commission requests that
in the future the Public Staff state which gross-up method was employed in its
Staff Conference Agenda items related to applications for Certificate of Public
Convenience and Necessity on contributed systems. The Commission also requests
that the Public Staff clearly reflect in said agenda items the methodology
employed in determining the value of the contributed property.

In comments filed pursuant to the Commission Order of October 24, 1989,
concerns were expressed that denial of an application for Certificate of Public
Convenience and Necessity could encourage the increase of developer-owned
utilities and, therefore, possibly reduce the overall quality of service to
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utility customers. In response, the Commission notes that any developer owned
water and sewer utility will be subject to the same General Statutes and
Commission rules and regulations that apply to all other regulated water and
sewer companies in this State. In particular, these companies will be subject
to the same bonding requirements and obligations to provide adequate service at
fair and reasonable rates.

The Commission notes that any water and sewer utility applying the full
gross-up method will receive additional tax benefits in the future from the
CIAC related depreciation on the utility's tax return. Since these benefits
are derived from capital investments which are cost free to the utility, the
Commission concludes that these benefits should be flowed through to the
utility's customers as a reduction to the cost of service.

The Commission further notes that each water and sewer utility should
proceed with care when choosing the present value gross-up method. Though this
method results in a lower tax multiplier and, therefore, lower tax collections
from the contributor of CIAC, it does require the present value of future tax
benefits to be paid by the utility from its funds when the related CIAC is
included in taxable income. Therefore, this method does require some
disbursement from the utility's own funds. Ordinarily, this option would not
be reasonable for a water or sewer utility company that already has
operationally induced working capital weaknesses.

Another matter of concern to the Commission is the proper CIAC value for
tax purposes. This matter was initially addressed in the Commission's January
26, 1988, Order as follows:

"Both the companies and the Pubiic Staff note that there is uncertainty as
to the proper CIAC valuation contemplated under TRA-86. Additionally, the
Public Staff and the companies note that the Commission does not have the
absolute authority to interpret TRA-86 on this valuation issue. In fact, the
Commission notes, as pointed out by North State, that there is much support in
the historic record, as it relates to Internal Revenue Code application of
general valuation principles, for fair market value application to transferred
property transactions.

"After reviewing the many references cited by the companies in their
written comments, the Commission concludes that the appropriate valuation for
CIAC should be fair market value. However, the Commission 1is concerned,
particularly in view of Internal Revenue Notice 87-82, that this CIAC vaiuation
basis may not ultimately be accepted by appropriate tax authorities and courts.
This concern is greatly intensified by the realization that should the fair
market valuation utilized at the time of transfer subsequently be determined to
be too low by the IRS then the company would probably be prohibited from
fulfilling the full gross-up methodology because the previous owner of the
property would probably be unavailable and unwilling to rewrite the original
transfer contract. Being unable to fulfill the full gross-up procedures, then
the company or its ratepayers would be burdened with supporting any additional
income tax burden. Based on evidence of record, generally water and sewer
companies or their customers cannot financially sustain this burden.
Therefore, the Commission must take the precautionary position of placing the
risk of incorrectly assessing the taxability of these transfer transactions on
the utility rather than its customers..."
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The Commission is concerned that some water and sewer utility companies
are assigning little or no value to CIAC, thereby increasing the risk that
additional taxes will be due in the future should an audit establish a higher
valuation. Though the Commission prefers the fair market value approach, as
spoken to above, the Commission upon further consideration now conciudes that
the more appropriate valuation to be used for CIAC for tax purposes is the
greater of (1) fair market value, (2) original cost less reasonable
depreciation, or (3) any other valuation technique the Company may wish to
employ. For these purposes, fair market value is hereby defined as the price
upon which a willing buyer and a willing seller negotiating at arms-Tlength
could reasonably be expected to agree.

The Commission emphasizes that failure to employ the valuation approach
described and adopted herein will result in an application for a Certificate of
Pubtic Convenience and Necessity related to a contributed system being denied.

The Commission has carefully considered the issue of whether the purchase
of assets or stock of a water or sewer company at a price below book value
constitutes CIAC. Using the valuation methodologies adopted herein for the
purpose of determining asset value, the Commission concludes that  the
difference between the purchase price and the net asset value of the
acquisition, when the purchase price is less, would constitute CIAC subject to
the requirements of this order.

IT IS, THEREFORE, ORDERED as follows:

1. That all water and sewer companies, in accordance with the guidelines
set forth in this Order, shall use either the full gross-up or present valtue
gross-up method with respect to all collections of CIAC.

2. That all water and sewer companies shall value CIAC for tax purposes
at the greater of (1) original cost less a reasonable allowance for
depreciation, (2) fair market value as defined herein, or (3) any other
valuation technique the Company may wish to employ.

3. That the requirements set forth in the Commission's Order of January
26, 1988, to the extent that such requirements are inconsistent with the
provisions of this Order, shall be and hereby are rescinded.

4. That the requirements of ordering paragraphs 1, 2, and 3 above be,
and hereby are, ordered to be effective for all applications filed 30 days
after the date of this Order.

ISSUED BY ORDER OF THE COMMISSION.
This the 14th day of September 1990.
NORTH CAROLINA UTILITIES COMMISSION
(SEAL) Sandra J. Webster, Chief Clerk
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. DOCKET NO. M-100, SuB 113
BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of ) ORDER DENYING MOTION OF
The Tax Reform Act of 1986 ) NANTAHALA POWER AND LIGHT
) COMPANY TO RECOUP EXCESS
) REFUNDS

8Y THE COMMISSION: By Order issued October 23, 1986, the Commission
initiated Docket No. M-100, Sub 113 and ordered utilities, including Mantahala
Power and Light Company (Nantahala), to establish a deferred account beginning
January 1, 1987 in which to place revenues representing the difference between
revenues derived from rates established by reliance upon a 46% federal income
tax rate and those derived from rates established by reliance on a 34% federal
income tax rate. The Commission then commenced an investigation into the
procedures for reducing rates to flow-through to the customers any savings from
the Tower tax rate brought about by the Tax Reform Act of 1986 (TRA-86) and to
determine proper disposition of the funds maintained in the deferred account.

B8y Orders issued October 20, 1987, and November &, 1987, the Commission
required most utilities, including Nantahala, to reduce rates to flow-through
the tax savings and ordered a refund of the funds maintained in the deferred
accounts.

Nantahala appealed the Commission's Orders to the North Carolina Court of
Appeals and obtained a stay of the Commission's Orders.

The ultimate decision on appeal, rendered by the North Carolina Supreme
Court, was an affirmance of the Commission's Orders. The Supreme Court ruled
that the Commission's decisions were rendered in a rulemaking proceeding, as
opposed to a ratemaking one, and that the Commission therefore was not bound by
the customary ratemaking restraints imposed when setting rates pursuant to G.S.
62-133. The court also rejected arguments that the requirement that the funds
maintained in the deferred accounts be refunded constitutes retroactive
ratemaking. See State ex rel. Utilities Commission v. Nantahala Power and Light
Company, 326 N.C. T30 (I590).

After remand, on April 10, 1990, Nantahala filed a request for approval of
a refund plan and a tariff reduction. Nantahala proposed to reduce its rates
for bills rendered on and after April 27, 1990. Under the plan, funds ceased
to be accumulated in the deferred account at the end of March 1990. Nantahala
calculated the total refund to be $3,303,414.99, including interest. The
Public Staff reviewed and accepted this calculation.

Under its refund plan, the total refund was to be refunded by reducing
bills rendered in April and May 1990. The plan called for Nantahala to
estimate the total retail kwh to be billed during April and May and to
determine a refund factor per kWh using such estimates. The estimates were
derived by reliance wupon historical average sa)es for Nantahala plus



GENERAL ORDERS - GENERAL

anticipated growth. The April refund factor was to be applied to actual April
retail sales. Under the plan, the amount actually refunded in April was
subtracted from the total amount due. The balance plus interest was to be
divided by the estimated May retail sales to determine the refund factor for
May.

On April 12, 1990, the Attorney General filed a motion and objection to
the proposed refund plan. The Attorney General moved that Nantahala be ordered
to file a refund plan which calculated actual overpayments and refunded those
overpayments to the customers who actually made them. As support for his
motion, the Attorney General cited Nantahala's practice of refunding other
monies in that manner in North Carolina Utilities Commission Dockets E-22, Subs
29 and 35, as well as legal and fairness problems with using two spring months'
usage as a surrogate for 39 months of overpayment.

This matter was discussed at the Regular Commission Staff Conference held
on April 16, 1990. At that conference, the Public Staff recommended approval
of Nantahala's proposed refund plan. We approved the refund plan by Order of
April 18, 1990, noting that the refund plan had been endorsed by the Public
Staff and was consistent with plans previously approved for other companies.

Nantahala implemented the plan as outlined. The Company asserts that
because April sales were 7.7% below the estimate in the refund plan, the refund
factor for May was increased, consistent with the guidelines in the approved
refund plan. May sales exceeded estimated sales by 6.5%, resulting in an
over-refund of approximately $110,000. The Company asserts that the failure of
actual sales to equal projected sales for April and May was caused by
weather-related factars that could not have been anticipated. .

© On June 19, 1990 Nantahala filed its final status report reflecting the
refund activity for the month of May 1990. This report shows the over-refund
of approximately $110,000.

By motion of August 23, 1990, Nantahala requested permission to recoup the
excess refunds of approximately $110,000 made to its customers during April and
May 1990. The Public Staff filed a response in oppesition to Nantahala's
motion or August 30, 1990. The Attorney General also filed a response on
August 31, 1990, opposing the motion.

In its motion of August 23, 1990, Nantahala requests permission to recover-
excess refunds made in this docket by imposition of a one-time surcharge to
customer bills or by an offset to the cost-free capital account established in
Docket Nos. E-13, Subs 29 and 35.

Neither Nantahala's refund plan nor the Commission's Order approving the
plan addressed the contingency of an over- or under-refund. The Company
asserts that the over-refund would have reduced Nantahala's 1989 net income by
more than 2.5%. Nantahala asserts that it is inequitable to allow its
customers to keep this windfall from the over-refund. The Company further
asserts that since the purpose of the refund requirement was; to return to
customers a fixed refund amount based on amounts overpaid during the past
period, there 1is no legal impediment that prevents the Commission from
correcting the over-refund.
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Nantahala requests that the Commission allow it to recoup approximately
$110,000 plus interest from customers in the form of a one-month surcharge to
bills. Alternatively, Nantahala requests that the Commission allow it to
transfer to revenues approximately $110,000 from the funds that were segregated
from the refunds in Docket Nos. E-13, Subs 29 and 35. These refunds represent
unclaimed refunds to past Nantahala customers whose whereabouts are unknown to
the Company and who have not otherwise claimed the refunds. These refunds
totaling $776,556 as of June 30, 1990 are to be maintained in a segregated,
interest-bearing account until December 31, 1992, at which time they are to
become available for use to Nantahala as cost-free capital.

The Public Staff asserts that such a surcharge or offset would be
inappropriate for two basic reasons. First, the Public Staff states that
Nantahala should not be allowed to retroactively adjust its own refund plan,
which was approved without alteration by the Commission, simply because it did
not result in a refund amount exactly equal to that which had been estimated.
The Public Staff further states that the methodology employed in the refund
plan is inherently subject to estimation error because of the difficulty of
precisely estimating future kWh sales. The Public Staff notes that Nantahala
should have known that its refund plan was susceptible to estimation error at
the time the plan was proposed. Despite this, the refund plan contained no
provision for any sort of true-up after May 1990.

The second major reason the Public Staff sets forth for denying the
Company's request is that approval of the request would result in utilities
across the board requesting true-ups of refunds.

The Attorney General also requests that the Commission deny Nantahala‘s
request. Among other things, the Attorney General asserts that the Company has
not provided adequate evidence that it will suffer financial harm if not
allowed to recoup the over-refund. The Attorney General further asserts that
the request to offset the over-refund against the unclaimed refunds from North
Carolina Utilities Commission Dockets E-13, Subs 29 and 35 would mean reducing
customer-supplied cost-free capital from the Company's books. The Attorney
General states that Nantahala has not addressed the practical and 1legal
concerns related to this action.

On September 13, 1990, Nantahala filed a reply in opposition to the
responses filed by the Public Staff and Attorney General. Nantahala again
asserts that the $110,000 in question represents 2 1/2% of its annual net
income and that a 2 1/2% reduction in net income is substantial.

WHEREUPON, the Commission reaches the following
CONCLUSIONS

The Commission has carefully reviewed this matter. As a matter of law and
regulatory policy, we conclude that Nantahala's motion must be denied. A
compiete review of the record shows that the refund plan approved by this
Commission and implemented by Nantahala was the same plan originally proposed
by the Company. The refund plan did not have a true-up provision; nor was one
proposed by any party until Nantahala's motion of August 23, 1990, which was
not filed until almost three months after the over-refund actually occurred.
We agree with the Public Staff and Attorney General that Nantahala should not
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now be allowed to retroactively adjust its own refund plan, which was approved
without alteration, simply because the plan did not result in a refund amount
exactly equal to that which had been estimated. Such a result was entirely
predictable. The susceptibility of the refund plan to estimation error was
certainly known to Nantahala at the time the Company filed its proposal.

Despite this, the refund plan contained no provision for any sort of true-up
after May 1990. Nantahala had ample opportunity to request a true-up at the
time it filed its refund plan, if it thought one was legal and necessary.

Moreover, Nantahala's presumption that it would have been required to true-up
an under-refund is inaccurate. In the absence of an express true-up provision,
the same treatment should apply equally to overpayments and underpayments.

IT IS, THEREFORE, ORDERED that the motion filed by Nantahala Power and
Light Company in this docket on August 23, 1990, to recoup excess refunds be,
and the same is hereby, denied.

ISSUED BY ORDER OF THE COMMISSION.
This the 28th day of September 1990.
NORTH CAROLINA UTILITIES COMMISSION
(SEAL) Sandra J. Webster, Chief Clerk

Commissioner Charles H. Hughes dissents.

COMMISSIONER CHARLES H. HUGHES DISSENTING: I respectfully dissent from the
instant decision of the Majority which denies Nantahala Power and Light
Company's request to recover approximately $110,000 of excess refund made to
its customers during May 1990. The Majority's action is exceedingly unfair and
inequitable to Nantahala, estabiishes a bad precedent and may be unlawful.

The over-refund in question results from an error in the estimation
process used by Nantahala in its proposed refund plan, which was ultimately
adopted for use by the Commission. Specifically, the over-refund occurred
because the Company underestimated kwh sales to be billed in the month of May
1990, in 4its calculation of the refund decrement to be applied to kWwh sales
actually billed during the month of May 1990. Actual kWh sales billed in May
1980, were greater than the expected level of sales because the weather during
the applicable usage period was hotter than normal. In essence, the
over-refund occurred because Nantahala was unable to accurately predict the
weather within reasonable bounds.

The Majority in its Order has adopted the position taken by the Puhlic
Staff and the Attorney General that Nantahala's request should be denied. In
its Order, the Majority presents its view that there is no problem with the
refund plan adopted by the Commission but rather that Nantahala's expectations
were simply not realized. Therefore, the Majority concludes that there is no
valid reason to allow. Nantahala to recover the excess refund. Further, it is
the Majority's view that the Commission could not allow recovery of the excess
refund, if otherwise warranted, because such action would constitute
retroactive ratemaking which is unlawful. Finally, it is the Majority's view
that if the situation was reversed; i.e., if there had been an under-refund,
then Nantahala would not be required to correct the refund deficiency.
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Regarding the Majority's assertion that economic estimates inherently lack
absolute precision or that economic expectations are seldom realized in an
absolute sense, such observations are hardly unique, profound or meaningful.
The real question, of course, with respect to the matter at hand, or for that
matter any similar request(s), is one of materiality. Clearly, the over-refund
is material to Nantahala. It is equivalent to two and one-half percent of the
Company's current, annual level of net income.

To place this matter in perspective, it is helpful to consider the dollar
magnitude of two and one-half percent of North Carolina, current, annual net
income to other investor-owned electric utilities operating in the state, also
expressed in terms of gross revenue impact. Two and one-half percent of North
Carolina, current, annual net income of Duke Power Company, Carolina Power &
Light Company and North Carolina Power respectively equates to $15.3 million,
$10.4 million, and $577 thousand. Such sums are directly comparable to
Nantahala‘s excess refund of $110,000.

Thus, comparatively speaking, for example, the Majority has adopted the
position that, if Duke had over-refunded revenues which had been collected on a
provisional basis by $15.3 million because of its inability to predict the
weather within reasonable bounds, Duke would not and could not be allowed to
recover the excess refund. Moreover, it 1is the Majority's view if the
situation was reversed; i.e., if Duke had under-refunded revenues which had
been collected on a provisional basis by $15.3 million because of its inability
to predict the weather within reasonable bounds, that Duke would not and could
not be required to refund this $15.3 million under-refund to its customers.

It is difficult for me to accept that the Majority would allow Duke, for
example, to keep $15.3 million of under-refunded revenue which had been
collected from its customers on a provisional basis and revenue which the North
Carolina Supreme Court had said Duke was not lawfully entitled to keep. Such a
result is not a remote possibility given the precedent established by the
Majority in ruling on Nantahala‘s instant request.

When refund of revenues collected on a provisional basis or when refund of
revenues collected unlawfully are over- or under-refunded by a material amount,
I would vote to allow or require that such a result(s) be corrected, as I have
done in this instance.

My view in this regard assumes, of course, that correction of such over-
or under-refund(s) would be lawful, which brings me to my next disagreement
with the Majority; i.e., the Majority's assertion that to allow Nantahala's
request would constitute retroactive ratemaking which is statutorily
prohibited.

Nantahala's "REPLY TO RESPONSES OF THE PUBLIC STAFF AND THE ATTORNEY
GENERAL" filed on September 13, 1990, in this docket is directly on point with
respect to the impropriety of the reasoning advanced by the aforementioned
parties and the Majority in support of their view that correction of the
over-refund would constitute retroactive ratemaking and need not be repeated
here. I do note however, since the Commission can require a utility to refund
only those revenues that were coliected unlawfully or on a provisionary basis,
that a far more plausible argument from the standpoint of retroactive
ratemaking would be that to require a utility to refund significantly more



'GENERAL ORDERS -~ GENERAL

revenue than it collected on a provisionary basis or unlawfully constitutes
retroactive ratemaking.

In substance, by not allowing Nantahala to recover the over-refund which
resuited from an error in the refund process, the Majority is requiring
Nantahala to refund revenues far in excess of the level of revenues collected
by the Company on a provisionary basis or unlawfully. I find such a result to
be totally unfair, inequitable and completely unjustifiable.

This inequity to Nantahala is further magnified when one considers the
fact that no party to this proceeding questions the lawfulness of Nantahala
having collected such revenues. The Majority's decision is even more
perplexing when one considers the fact that correction of over- and
under-refunds of revenues by natural gas utilities subject to the jurisdiction
of this Commission, for reasons virtuvaliy identical to the issue at hand, are
routinely permitted by the Commission.

It is for the foregoing reasons that I dissent from the Majority's
decision. )
Commissioner Charles H. Hughes

DOCKET NO. M-100, SUB 113
BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of ) ORDER OF -
The Tax Reform Act of 1986 ) CLARIFICATION

BY THE COMMISSION: On September 14, 1990, the Commission dssued its
Further Order Establishing Procedures Related to Taxes on Contributions In Aid
of Construction. This Order required the following:

"l. That all water and sewer companies, in accordance with the guidelines
set forth in this Order, shall use either the full gross-up or present value
gross~up method with respect to all collections of CIAC.

2. That all water and sewer companies shall value CIAC for tax purposes
at the greater of (1) original cost less a reasonable allowance for
depreciation, (2) fair market value as defined herein, or (3) any other
valuation technique the Company may wish to employ.

“3. That the requirements set forth in the Commission's Order of -January
26, 1988, to the extent that such requirements are inconsistent with the
provisions of this Order, shall be and hereby are rescinded.

"4, That the requirements of ordering paragraphs 1, 2, and 3 above be,
and hereby are, ordered to be effective for all applications filed 30 days
after the date of this Order."

The Public Staff stated at the Staff Conference of October 15, 1990, that

there may be some confusion as to whether the Order of September 14, 1990,
applied to CIAC related to plant expansions into contiguous areas by water and

10
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sewer companies. The Commission notes that the Order of September 14, 1990
applies to all CIAC, as stated in the Order, inciuding CIAC related to plant
expansions into contiguous areas by water and sewer companies.

IT 1S, THEREFORE, ORDERED that the requirements of the Order of September
14, 1990, should apply to all CIAC, including that related to plant expansions
into contiguous areas by water and sewer companies.

ISSUED BY ORDER OF THE COMMISSION.
This the 23rd day of October 1990.
NORTH CAROLINA UTILITIES COMMISSION
(SEAL) Sandra J. Webster, Chief Clerk

11
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DOCKET NO. E-100, SUB. 55
BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Rulemaking Proceeding to Consider Management )
Efficiency in Minimizing Fuel Costs Pursuant ) ORDER AMENDING RULE
to G.S. 62-133.2(d1) )

BY THE COMMISSION: On October 30, 1989, the Commission issued its Order
Requesting Comments asking the electric utilities and intervenors to file
comments on "the causes and effects of [nuclear generating plant reratings]
adjustment proceedings.” The Commission asked certain questions, including
whether any change should be made to the fuel charge adjustment statute or rule
in order to accommodate reratings.

Comments were filed by Carolina Power & Light Company, Duke Power Company,
and North Carolina Power on November 29 - 30, 1989. The Public Staff filed
comments on December 6, 19839. The Public Staff suggested that the best means
to keep the Commission informed of reratings would be "by filing a formal
report indicating the reason for rerating the unit with the first Base Load
Power Plant Performance Report that incorporates the rerating.: The Public
Staff went on to recommend that our fuel charge adjustment rule, R8-55, be
amended to add the following to subsection (d), which lists the minimum filing
requirements for the fuel charge adjustment proceedings:

(7) The nuclear capacity rating in the last rate case and the rating
proposed in this proceeding. If they differ, supporting
justification for the change in nuclear capacity rating(s) since
the last rate case.

No further filings have been made herein.

The Commission accepts the comments f{iled herein for informational
purposes. With respect to the Public Staff's recommendation that the
Commission amend Commission Rule R8-55(d), the Commission finds good cause to
amend the Rule as requested in order to provide more clearly for the filing of
information and justification on the reratings of nuclear generating plants.
In addition to the amendment of Commission Rule R8-55(d), utilities are
requested to indicate the reason for the rerating of any nuclear generating
plant along with the first monthly Base Load Power Plant Performance Report
that incorporates the rerating.

12
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IT IS, THEREFORE, ORDERED that Commission Rule R8-55(d) should be, and
hereby is, amended by adding the following provision thereto:

(7) The nuclear capacity rating(s) in the last rate case and the
rating(s) proposed in this -proceeding. If they differ,
supporting justification for the change in nuclear capacity
rating(s) since the last rate case.

ISSUED BY ORDER OF THE COMMISSION.
This the 25th day.of January 1990.

NORTH CAROLINA UTILITIES COMMISSION
(SEAL) Sandra J. Webster, Chief Clerk

DOCKET NO. E-100, SUB 55
BEFORE THE NORTH CAROLINA UTILITIES COMMISSION
In the Matter of

Rulemaking Proceeding to Consider Management ) ORDER AMENDING
Efficiency in Minimizing Fuel Costs Pursuant ) COMMISSION RULE
to G.S. 62-133.2(d1) ) R8=55

BY THE COMMISSION: G.S. 62-133.2(dl) directs the Utilities Commission to
adopt a rule establishing “prudent standards and procedures with which it can
appropriately measure management efficiency in minimizing fuel costs." By
Orders of April 27 and June 22, 1988, the Commission adopted the present
version of Commission Rule R8-55(i). This section of the Rule makes use of the
nuclear capacity factor used for setting rates as the standard for management
efficiency.

The Commission issued its Order Reopening Rulemaking Proceeding on July
18, 1990. The Commission noted that the wisdom of using the same nuclear
capacity factor for setting rates and as a standard for management efficiency
or prudency had been called into question and that the rulemaking proceeding
should be reopened to consider whether Rule R8-55(i) should be rewritten in
order to establish some more appropriate and effective standard of prudency.
The Order called for the filing of comments by interested parties. |,

On August 29, 1990, the Commission issued an Order, upon Motion of the
electric utilities involved, directing all parties to confer informally, prior
to the filing of comments, with a view toward establishing and coordinating
their positions, consolidating areas of agreement, and clarifying areas of
disagreement. Such an informal conference was held on October 4, 1990, Al}
parties to this proceeding attended. ’

On October 26, 1990, Joint Comments were filed on behalf of Carolina Power
& Light Company, Duke Power Company, North Carolina Power, the Public Staff,
and CIFGUR II. These parties asserted that they had developed a consensus with
respect to amendment of Rule R8-55(i), and they filed a proposed amendment
which employs as a standard of prudency the national average capacity factor
for nuclear production facilities based on the most recent five-year period
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available as reflected in the most recent North American Electric Reliability
Counsel's Equipment Availability Report, appropriately weighted for size and
type of plant.

On QOctaber 31, 1990, the Attorney General filed comments asserting that he
"does not object to these proposed changes."

On November 15, 1990, CUCA filed comments to the effect that the
difficulties with the current fuel charge adjustment statute cannot be
rectified by amending Rule R8-55, that the present fuel charge adjustment
statute should be repealed "accompanied by the passage of a fuel adjustment
statute operating in a manner similar to the practice under former G.S.
62-133.2," that CUCA has no specific comment to make on the proposed amendment,
and that “without acquiescing to those proposed amendments, [CUCA] does not
desirs to be heard further concerning the proposed rule change at the present
time.

On the basis of the filings herein, the consensus of several parties, and
the comments of the other parties who did not join in the consensus, the
Commission finds good cause to amend Commission Rule R8-55(i) in order to
establish a more appropriate and effective standard of prudency. The other
sections of Rule R8-55 shall remain in effect as written.

IT IS, THEREFORE, ORDERED that Commission Rule R8-55(i) should be, and
hereby is, amended and rewritten as set forth in Appendix A attached hereto.

ISSUED BY ORDER OF THE COMMISSION.
This the 11th day of December 1990.
NORTH CAROLINA UTILITIES COMMISSION
(SEAL) Sandra J. Webster, Chief Clerk

APPENDIX A
COMMISSION RULE R8-55(i)

(i) The burden of proof as the correctness and reasonableness of any
charge and as to whether the test year fuel expenses were reasonable
and prudently incurred shall be on the utility. For purposes of
determining the EMF rider, a utility must achieve either (a) an
actual systemwide nuclear capacity factor in the test year that is at
least equal to the national average capacity factor for nuclear
production facilities based -on the most recent 5-year period
available as reflected in the most recent North American Electric
Reliability Council's Equipment Availability Report, appropriately
weighted for size and type of plant or (b) an average systemwide
nuclear capacity factor, based upon a two-year simple average of the
systemwide capacity factors actually experienced in the test year and
the preceding year, that is at least equal to the national average
capacity factor for nuclear production facilities based on the most
recent 5-year period available as reflected in the most recent North
American Electric Reliability Council's Equipment Availability
Report, appropriately weighted for size and type of plant, or a
presumption will be created that the utility incurred the increased
fuel expense resulting therefrom imprudently and that disallowance

14



GENERAL ORDERS - ELECTRICITY

thereof is appropriate. The utility shall have the opportunity to
rebut this presumption at the hearing and to prove that its test year
fuel costs were reasonable and prudently incurred. To the extent
that the utility rebuts the presumption by the preponderance of the
evidence, no disallowance will result.

DOCKET NO. E-100, SUB 58
BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Analysis and Investigation of Least Cost ) ORDER ADOPTING
Integrated Resource Planning in North ) LEAST COST INTEGRATED
Carolina - 1989/1990 ) RESOURCE PLANS

HEARD IN: Buncombe County Courthouse, Asheville, North Carolina, on Octobar 24,
1989; Charlotte-Mecklenburg Government Center, Charlotte, North Caro-
1ine, on October 25, 1989; New Hanover County Courthouse, Wilmington,
North Carolina, on October 25, 1989; Guilford County Courthouse,
Greenshoro, North Carolina, on October 26, 1989; City Hall, Williams-
ton, North Carolina, on October 26, 1989; Commission Hearing Room,
Dobbs Building, 430 North Salisbury Street, Raleigh, North Carolina,
on October 30, 1989, and January 9 - 17, 1990.

BEFORE:  Chairman William W. Redman, Jr., Presiding, and Commissioners Sarah
Lindsay Tate, Ruth E. Cook, Julius A. Wright, Robert .0. Wells,
Charles H. Hughes and Laurence A. Cobb

APPEARANCES:

For Carolina Power & Light Company:
Robert W. Kaylor, Associate General Counsel; and Dale E. Hollar,
Associate General Counsel, Caroiina Power & Light Company, Post
Office Box 1551, Raleigh, North Carolina 27602

For Duke Power Company:
William Larry Porter, Associate General Counsel, and Ronald L.
Gibson, Associate General Counsel, Duke Power Company, Post Office
Box 33189, Charlotte, North Carolina 28242

For North Carolina Power:
Edgar M./Roach, Jr., Hunton & Williams, Attorneys at Law, Post Office
Box 109, Raleigh, North Carolina 27602

and

James S. Copenhaver, Attorney at Law, North Carolina Power, Post
Office Box 26666, Richmond, Virginia 23261

15



GENERAL ORDERS - ELECTRICITY

For ‘Nantahala Power and Light .Company:

Edward S. Finley, Jr., Hunton & Williams, Attorneys at Law, Post
O0ffice Box 109, Raleigh, North Carolina 27602

For North Carolina Electric Membership Corporation:

Wallace E. Brand and David A. Leckie, Brand & Leckie, Attorneys at
Law, 1730 K Street, N. W., Washington, D. C. 20006

and
Thomas K. Austin, Staff Attorney, North Carolina Electric Membership
Corporation, Post Office Box 27306, Raleigh, North Carolina 27602

For Carolina Utility Customers Association, Inc.:

Jerry B. Fruitt, Attorney at Law, Post Office Box 12547, Raleigh,
North Carolina 27605

For Carolina Industrial Group for Fair Utility Rates (CIGFUR-II):

Ralph McDonald and Carson Carmichael III, Bailey & Dixon, Attorneys
at Law, 601 St. Mary's Street, Post Office Box 12865, Raleigh, North
Carolina 27605-2865

For Conservation Council of North Carolina, North Carolina Fair Share,
North Carolina Consumers Council, North Carolina Solar Energy Associa-
tion, Western North Carolina Alliance, North Carolina Chapter of the
Sierra Club, Jocassee Watershed Coa]1t1on, and Blue Ridge Environmental
Defense League

John D. Runkle, General Counsel, Conservation Council of North Caro-
lina, 307 Granville Road, Chapel Hill, North Carolipa 27514

For the Public Staff:

A. W. Turner, Jr., Vickie L. Moir, and Gisele L. Rankin, Staff Attor-
neys, Public Staff - North Carolina Utilities Comm1ssion Post Office
Box 29520, Raleigh, North Carolina 27626-0520

For: The Using and Consuming Public

For the Attorney General:

Lemuel W. Hinton, Assistant Attorney General, North Carolina Depart-
' ment of Justice, Post Office Box 629, Raleigh, North Carolina 27602
For: The Using and Consuming Public

BY THE COMMISSION: The General Statutes of North Carolina require that
the Commission analyze the probable growth in the use of electricity and the
long-range need for future generating capacity for North Carolina. G.S.
62-110.1 provides, in part, as follows:

¥(c) The Commission shall develop, publicize, and keep current an

analysis of the long-range needs for expansion of facilities for the
generation of electricity in North Carolina, including its estimate
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of the probable future growth of the use of electricity, the probable
needed generating reserves, the extent, size, mix and general
location of generating plants and arrangements for pooling power to
the extent not regulated by the Federal Power Commission and other
arrangements with other utilities and energy suppliers to achieve
maximum efficiencies for the benefit of the people of North Carolina,
and shall consider such analysis in acting upon any petition by any
utility for construction. In developing such analysis, the
Commission shall confer and consult with the public utilities in
North Carolina, the utilities commissions or comparable agencies of
neighboring states, the Federal Power Commission, the Southern Growth
Policies Board, and other agencies having relevant information and
may participate as it deems useful in-.any joint boards investigating
generating plant sites or the probable need for future generating
facilities. In addition to such reports as public utilities may be
required by statute or rule of the Commission to file with the
Commission, any such utility in North Carolina may submit to the
Commission its proposals as to the future needs for electricity to
serve the people of the State or the area served by such utility, and
insofar as practicable, each such utility and the Attorney General
may attend or be represented at any formal conference conducted by
the Commission in developing a plan for the future requirements of
electricity for North Carolina or this region. In the course of
making the analysis and developing the ptan, the Commission shall
conduct one or more public hearings. Each year, the Commission shall
submit to the Governor and to the appropriate committees of the
General Assembly a report of its analysis and plan, the progress to
date in carrying out such plan, and the program of the Commission for
the ensuing year in connection with such plan.”

On August 18, 1986, the Commission issued its Order Adopting Updated
Forecast and Plan for Meeting Long-Range Needs for Electric Generating
Facilities in North Carolina - 1985/86 in Docket No. E-100, Sub 50. The Order
contained the findings and conclusions of the Commission regarding generating
capacity expansion by electric utilities serving North Carolina, and it
constituted the Commission's report for 1986 pursuant to G.S. § 62-110.1.
Docket No. E-100, Sub 50, was the most recent proceeding of the Commission
concerning generating capacity expansion in which public hearings were held.
In June 1987, June 1988, and November 1989, the Commission issued annual
reports updating its August 18, 1986, Order in:Docket No. £-100, Sub 50. This
Order in Docket No. E-100, Sub 58, will constitute the Commission's 1990 report
to the Governor and to the General Assembly pursuant to G.S. 62-110.1.

The General Statutes also require that least cost planning be implemented
by the utilities in North Carolina. G.S. 62-2 provides, in part, that it is
the policy of the State of North Carolina: .

"(3a) To assure that resources necessary to meet future growth
through the provision of adequate, reliable utility service include
use of the entire spectrum of demand-side options, including but not
Timited to conservation, load management and efficiency programs, as
additional sources of energy supply and/or energy demand reductions.
To that end, to require energy planning and fixing of rates in a
manner to result 1in the 1least cost mix of generation and
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demand-reduction measures . which is achievable, including
consideration of appropriate rewards to utilities for efficiency and
conservation which decrease utility bills." .

By Order issued March 25, 1987, in Docket No. E-100, .Sub 54, the
Commission instituted a general investigation and rulemaking proceeding to
consider the adoption of a new approach to electric utility planning which is
intended to identify those electric resource options which can be obtained for
the total least cost to the ratepayers consistent with adequate, reliable
service. Least cost integrated resource planning is a strategy which includes
conservation programs, load management programs and other demand-side measures
as important .resource options which must be considered along with new
generating plants, cogeneration and other supply-side measures in. providing
cost effective, high quality electric service.

The Commission recognized in its Order of March 25, 1987, that some least
cost integrated resource planning is already being practuced in North Carolina.
However, the Commission believed that there was a need to establish specific
policies and procedures in order to ensure that the ad hoc case by-case
approach to planning in use at that time gave appropriate Consideration to the
many alternative resources available for meeting electricity needs. The
primary thrust of the Jeast cost integrated resource planning strategy under
consideration was to integrate both demand~side and supply-side energy planning
into a comprehensive program that will weigh the costs and benefits of the
available resource options and provide the basis for a balanced evaluation of
those options.

On December 8, 1988, the Commission issued its Order Adopting Rules in
Docket No. E-100, Sub 54, in which it adopted new rules defining an overall
framework within which the least cost integrated resource planning process will
take place. The rules did more than outline a planning procedure. They
specified that neither demand-side resource planning nor supply-side resource
planning is to be done separately, but that they are to be integrated into a
single planning process. They atso specified that alternative resource options
must be studied and compared in such depth that a balanced evaluation of the
options can be made. They provided- framework wherein least cost
considerations, environmental concerns, operating needs, and flexible response
to future unknowns can all be accommodated.

On December 9, 1988, the Commission issued an Order in Docket No. E-100,
Sub 58, scheduling hearings to analyze and investigate the Jleast cost
integrated resource plans to be developed by Carolina Power & Light (CP&L),
Duke Power Company (Duke), North Carolina Power (also referred to as Vepco),
and Nantahala Power and Light Company (Nantahala) pursuant to the Commission
rules. In addition, the Commission indicated an intent to initiate, as an
important part of the proceedings, a comprehensive investigation into the scope
and effectiveness of the demand-side programs and resource options which our
electric. utilities currently have in place in North Carolina and/or which they
may plan to initiate in the near future.. In particular, CP&L, Duke, North
Carolina Power and Nantahala were directed to provide a detailed description
and assessment of the effectiveness of their energy conservation and load
management programs. Furthermore, the Commission requested the Public Staff to
conduct a comprehensive investigation into the scope and effectiveness of the
integrated resource plans to be filed by the electric utilities, with
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particular emphasis being given to the subject of conservation and 1load
management. To that end, the Public Staff was requested to make
recommendations to the Commission regarding the following issues:

1. How effective are the energy conservation and load management
programs that are in place today in North Carolina?

2. Are our electric utilities placing enough emphasis on demand-side
programs in their planning processes?

3. What other demand-side programs, if any, should be pursued and
implemented in North Carolina?

4. How can the Commission best implement “appropriate rewards to
utilitiés for efficiency and conservation which decrease utility
bills" pursuant to G.S. 62-2(3a)?

The Commission encouraged interested parties to participate in the
hearings and scheduled six public hearings across the State for the convenience
of members of the general public who wished to appear and testify. The
hearings were scheduled to begin in September 1989.

Least Cost Integrated Resource Plans were filed by Duke on April 6, 1989,
North Carolina Power and CP&L on April 7, 1989, and Nantahala on April 10,
1989. A Supplemental Filing by North Carolina Power was filed with the
Commission on July 24, 1989. Each plan filed by the utilities was to contain
energy and peak load forecasts for at least 15 years; an integrated resource
plan considering a variety of existing and new generating facilities,
alternative energy resources, conservation and load management programs,
purchased power, transmission and distribution facilities; and a short-term
action plan describing the specific actions utilities would take to implement
their integrated resource plans during the next two to three years.

On July 6, 1989, the Public Staff filed a motion for continuance
requesting that the public hearings scheduled for September 1989, as well as
the hearing on the case in chief, be continued for about six weeks. The Public
Staff stated that it had hired Dr. Eric Hirst and ERC International as experts
to testify in the case; the Public Staff stated further that it had committed
to provide an opportunity for the utilities to review a draft of the experts’
report before it was to be prefiled, and that additional time would be required
for the affected utilities to review and comment on the Public Staff's prefiled
testimony. On July 25, 1989, the Commission issued an Order rescheduling
hearings for October 31, 1989, for the hearing in chief and public hearings for
October 24-30, 1989, and requiring that the Public Staff and other intervenors
file reports, comments, testimony and exhibits no later than October 6, 1989.
The Commission further ordered that all persons desiring to intervene as formal
parties of record should petition the Commission not later than October 6,
%383, and file any expert testimony and exhibits not later than October 6,

89.

The following parties requested and were allowed to intervene and
participate in the proceedings: the Attorney General, the Conservation Council
of North Carolina, the Carolina Industrial Group for Fair Utility Rates (CIGFUR
IT), the Sierra Club, the Jocassee Watershed Coalition, David Springer, the
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North Carolina Electric Membership Corporation (NCEMC), Ultrasystems
Development Corporation, North Carolina Fair Share, North Carolina Consumers
Council, North Carolina Solar Energy Association, the Western North Carolina
Alliance, and the Carolina Utility Customers Association (CUCA). Prefiled
testimony of witnesses for a number of intervenors was filed on or before
October 6, 1989. -

On October 5, 1989, the Public Staff filed copies of the testimonies of
the Public Staff consultants Eric Hirst, Benson H. Bronfman, and W. Michael
Warrick and their accompanying report entitled "Least Cost Integrated Resource
Planning in North Carolima: Review of Utility Plans and Processes."

On October 10, 1989, CP&L filed a motion for continuance, stating that
under the original schedule for the filing of testimony by intervenors, the
utilities had approximately six weeks between the hearing date and the filing
of testimony by the Public Staff and other parties, but once the hearing was
rescheduled, the new schedule allowed for only three weeks between the filing
of intervenor testimony and commencement of the hearing. CP&L stated that
because over 1,500 pages of intervenor testimony were filed by October 6, 1989,
additional time would be required to analyze said testimony and to prepare
fully to comment on all issues raised by the testimony. CP&L requested that
the hearing date be delayed at least 60 days.

The Commission held a prehearing conference on October 13, 1989, to
consider procedural matters, including the order of witnesses and
cross-examination, length of cross-examination, stipulations, and prehearing
motions. On October 19, 1989, the Commission issued its Order-on the first
prehearing conference which established procedural rules for the hearings.

During October 24-30, 1989, the Commission heid public hearings in
Asheville, Charlotte, Greensboro, Wilmington, Williamston, and Raleigh to hear
from members of the general public.

On November 6, 1989, the Commission issued an Order rescheduling the
hearings=in-chief to January 9, 1990.

On December 12, 1989, CP&L filed its motions to strike the testimony of
NCEMC witnesses Sherali, Bower, and Solomon as wel) as Sierra Club witness
Thomas. On December 12, 1983, NCEMC filed its motion for leave to supplement
the direct testimony of its.witness Sherali. On December 12, 1983, Duke filed
its motion to strike the testimony of NCEMC witnesses Sherali, Bower, and
Soloman and Sierra Club witness Thomas.

The Commission issued its second prehearing Order on December 21, 1989.
The second prehearing Order of the Commission found good cause to order that
all issues raised by the testimony of NCEMC witnesses Sherali and Bower related
to the Duke-CP&L and the American Electric Power Company (AEP)-CP&L purchased
power agreements should be deferred and neither heard nor considered by the
Commission in this proceeding until the Federal Energy Regulatory Commission
(FERC) has entered its decision on the Duke-CP&L agreement. The Commission
further ordered that cross-examination of Duke and CP&L witnesses relating to
the Duke-CP&L agreements should be deferred, stating that the Commission would
consider the Duke-CP&L agreement again upon motion of any party following
action by the FERC. The Commission stated that the ruling on deferral of this
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testimony rendered moot the NCEMC's motion to supplement the testimony of its
witness Sherali. The Commission denied CP&L's and Duke's motions to strike the
testimony of NCEMC witness Solomon and ordered Sierra Club witness Thomas to
prefile his direct testimony on or before January 2, 1990.

Supplemental testimony of North Carolina Power was filed on January 5,
1990.

Stipulation agreements between the Public Staff and CP&L were filed with
the Commission on January 4, 1990, between the Public Staff and Duke on
January 8, 1990, and between the Public Staff and North Carolina Power at the
commencement of the hearing-in-chief on January 9, 1990.

The matter came on for hearing on January 9, 1990, as previously noticed
and scheduled. CP&L presented the testimony of a panel consisting of its
employees as follows: Bobby L. Montague, Vice President of System Planning and
Operations; Greg L. Pittillo, Manager of Demand Side Management Programs; Dr.
John L. Harris, Manager of Economics and Forecasting; and Donald R. Weisenborn,
Manager of System Planning.

Duke presented the testimony and exhibits of the following witnesses as a
panel: Donald H. Denton, Jr., Senior Vice President for Marketing and Rates;.
Richard B. Priory, Senior Vice President for Generation and Information
Services; William F. Reinke, Manager of Electric Utility Marketing; David L.
Weisner, Manager of Energy Analysis; and Allan H. Shub, Manager of Forecasting.

North Carolina Power presented the testimony and exhibits of the following
witnesses as a panel: Henry W. Zimmerman, Manager of Planning, adopting the
prefiled testimony of Larry W. Ellis; Samuel M. Laposata, Manager of
Forecasting and Economic Analysis; Edmond P. Wickham, Jr., Manager of Customer
Services and Marketing; and James P. Carney, Principal Economist in the
Forecasting and Economic Analysis Department.

Nantahala offered the testimony of N. Edward Tucker, Jr., Executive Vice
President of Nantahala.

The Public Staff presented the testimony of a panel consisting of Eric
Hirst, Oak Ridge National Laboratory, and W. Michael Warrick and Benson H.
Bronfman of ERC Environmental and Energy Services Company. This panel
sponsored a report entitled "Least~Cost Integrated Resource Planning in North
Carolina, Review of Utility Plans and Planning Processes."

CIGFUR-II presented the testimony of Nicholas Phillips, Jr., of
Drazen-Brubaker & Associates, Inc., who testified with respect to CP&L's
interruptible and cogeneration rates and CP&L purchases from Duke Power Company
and American Electric Power Company.

NCEMC presented the testimony of J. Bertram Solomon, of GDS Associates,
Inc., who testified with respect to NCEMC's load management activities and
CP&L's refusal to provide NCEMC its real-time system demand signal. NCEMC also
prefiled the direct testimony and exhibits of Richard S. Bower, Professor of
Finance and Managerial Economics of the Amos Tuck School of Business
Administration at Dartmouth College, and Anis D. Sherali, of Southern
Engineering Company. As a result of the Commission's December 21, 1989, Order,
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the NCEMC did not attempt to introduce the testimony of witness Bower, but did
tender for the record the testimony and exhibits of witness Sherali.

Several witnesses testified on behalf of a group of environmental,
consumer and alternative energy organizations. The Conservation Council of
North Carolina, North Carolina Fair Share, North Carolina Consumers Council,
North Carolina Solar Energy Association, Western North Carolina Alliance, North
Carolina Chapter of the Sierra Club, and Jocassee Watershed Coalition presented
the testimony of Dr. David Nichols, Vice President and Senior Researcher of the
Tellus Institute; Nancy Hirsh, Conservation Analyst with the Energy
Conservation Coalition; and Meredith Emmett, Executive Director of the
Institute for Southern Studies. Dr. Nichols sponsored pre~filed written
testimony that he co-authored with David F. Von Hippel, a Research Associate
with the Tellus Institute, who was not present to testify. The Conservation
Council of North Carolina and the Solar Energy Association presented the
testimony of Earl Kelly, Director of Governmental Affairs for the American Wind
Energy Association; and Michael H. Nicklas, President of the architectural firm
of Innovative Design, Inc., and Chair of the American Solar Energy Society.
The North Carolina Chapter of the Sierra Club and the Jocassee Watershed
Coalition presented the testimony of Dr. William R. Thomas. Pursuant to an
agreement among counsel, Dr. Thomas' testimony and the accompanying exhibits
were admitted for the 1limited purpose of providing information to the
Commission on what other state public utility commissions are doing in the area
of least cost integrated resource planning (LCIRP).

Public witnesses who testified in this proceeding were:
Asheville - David Spicer, Tish Robbins, Shirl Thomas, Bibb Edwards, Gail

Ford, Jake Smit, Ginny Lindsey, J. Dan Pittillo, Peter Phelps,
and Lois Fuller

Charlotte Jim Hinton, Marti Breen, Tracy Davenport, James A. Russell, and
- Jesse Riley

Wilmington ~ Dean Weber and Tom Bailey

Greensboro - Ginny Lindsey, Edward F. Engle, Molly Diggins, Sarah Woerner,
Linda Lonon, Ralph Cooke, and Lee Pontine

Williamston - No witnesses

Raleigh - Geroge Sweet, George Reeves, Martha Drake, Randy Schenk, Jan
Nichols, John Roberts, Fred Stewart, lLaura Drey, Louis Gerics,
Greg Gangi, Geraidine Bowen, Bill Holman, W.W. Finlator, Jane
Sharp, and Geoffrey C. Crandall

Among the public witnesses were a number of members of the North Carolina
Solar Energy Association advocating greater use of photovoltaics and solar
energy; a number of members of the Sierra Club advocating greater conservation
of energy and inclusion of external costs to society in pricing energy options;
a number of members of the Blue Ridge Environmental Defense League and the
Mountain People for Clean Mountain Air opposing the new generating plant at
Deep Gap proposed by NCEMC; a number of individuals protesting continued use of
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nuclear fuels and fossil fuels; and a number of individuals supporting greater
involvement by customer groups in the planning process.

On March 27, 1990, foliowing the close of the hearing, Blue Ridge
Environmental Defense League (BREDL) filed a petition with the Commission
seeking leave to intervene in a limited manner in Docket No. E-100, Sub 58.
The petition was accompanied:by a statement in support of the Public Staff's
position in this proceeding that the least cost planning rules should apply to
the North Carolina Electric Membership Corporation (NCEMC). Limited
intervention is hereby allowed.

In addition to the foregoing, there were other motions, filings, and
orders not specifically mentioned, which are a matter of .record. Based on the
information contained in the utilities' least cost filings, the testimony and
exhibits introduced at the hearings, and the Commission's record of this
proceeding, the Commission now makes the following

FINDINGS OF FACT

1. CP&L, Duke, North Carolina Power, and Nantahala are duly organized as
public utilities operating under the laws of the State of North Carolina and
are subject to the jurisdiction of the North Carolina Utilities Commission.
The wutilities are engaged in the business of developing, generating,
transmitting, distributing, and selling power to the public throughout the
State of North Carolina. CP&L has its principal offices and place of business
in Raleigh, North Carolina. Duke has its principal offices and place of
business in Charlotte, North Carolina. North Carolina Power has its principal
offices and place of business in Richmond, Virginia. Nantahala has its
principal offices and place of business in Franklin, North Carolina. i

2. The two largest electric utilities in North Carolina are Duke Power
Company and Carolina Power & Light Company (CP&L), which together generate
approximately 95% of the electricity consumed in the State. Virginia Electric
and Power Company (Vepco) generates most of the remaining 5%. Approximately
two thirds of the utility business of both Duke and CP&L is located in North
Carolina, with the remainder located in South Carolina. On the other hand, the
major portion of the utility business of Vepco is located in Virginia, while
less than 5 percent of its utility business is located in North Carolina.
\;epco does business in North Carolina under the trade name of North Carolina
ower.

Nantahala Power and Light Company is the fourth largest electric utility
in North Carolina and generates some of its own energy requirements utilizing
hydroelectric facilities. On August 29, 1988, the Commission authorized Duke
to acquire all of the common stock interest in Nantahala from Aluminum Company
of America in Docket No. E-7, Sub 427. None of the other smaller electric
utilities in North Carolina generate their own energy requirements.

3. The Public Staff entered into indjvidual stipulations with CP&L, Duke,
and North Carolina Power prior to the public hearings in which each utility
agreed to change its planning processes in order to address the concerns and
recommendations contained in the report by the Public Staff's consultant. The
stipulations are in the best interests of .all the parties and should be
approved as filed.
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4. The Public Staff entered into an individual stipulation with Nantahala
during the course of the hearings in which the utility and the Public Staff
agreed to a scaled-down planning process for the Company because of its unique
characteristics. The stipulation is reasonable and should be approved as
proposed.

5. CP&L, Duke, North Carolina Power, and Nantahala should file progress
reports every six months as discussed herein. The progress reports should
contain the details to be agreed upon between the Public Staff and each utility
as discussed herein.

6. Thé rates of growth in the demand and use of electricity for the
period 1990 - 2003, taking into account conservation, load management and
emerging alternative energy resources, will be:

CP&L Duke N.C. Power

(1985-2003) (1988-2003) -
Summer Peak 2.0%-2.0% 2.3%-2.6% 2.4%-2.5%
Winter Peak N/A 2,5%-2.6% 2.5%-2.7%
Energy 2.1%-2.2% 2.5%-2.6% 2.6%-2.9%

7. The Least Cost Integrated Resource Plans (LCIRP) filed by CP&L, Duke,
and North Carolina Power are reasonable for purposes of this proceeding. The
Commission recognizes that LCIRP is an evolving, dynamic process, and that new
information and new understanding of resource planning principles will be
developed in the future. The LCIRPs filed herein are at an early stage in
their evolution, and these plans should be recognized as a good faith attempt
to achieve an appropriate generation mix at least cost consistent with reliable
service.

8. The appropriate minimum reserve margin for CP&L, Duke, and North
Carolina Power continues to be approximately 20% for planning purposes.

9. The interconnections between CP&L, Duke, and North Carolina Power and
their neighboring utilities appear to be adequate to withstand the outage of
any single transmission facility without seriously threatening the overall bulk
power system.

10. The NCEMC should be required to participate in all future least cost
integrated resource planning proceedings. The Commission will institute a
rulemaking proceeding to implement this finding.

11. The Commission should seek appropriate methods for timely recovery by
the utilities of costs associated with LCIRP programs.

12. CP&L should not be required in this proceeding to provide to NCEMC its
real-time system demand.

13. The utilities should not be required in this proceeding to revise
their rates for industrial curtailable power or their avoided cost rates
applicable to qualifying facilities. o

14. CP&L should be authorized to withdraw its experimental dual fuel rider
from service.
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EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NO. 1 AND 2

These findings of fact are essentially informational and jurisdictional in
nature and are not in controversy.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 3

In its response to the Commission's directive and its December 9, 1988,
Order in this docket, each utility filed its least cost integrated resource
plan, testimony and exhibits in conformity with the provisions of Commission
Rules R8-56 through R8-61. The Public Staff retained consultants Benson H.
Bronfman and W. Michael Warrick of ERC Environmental and Energy Services
Company and Eric Hirst Of 0Oak Ridge National Laboratory to review each
utility's resource planning process and the pltans filed in response to the
Commission's December 9, 1988, Order. The Public Staff's consultants prepared
a report entitled '"Least Cost Integrated Resource Planning in North Carolina:
Review of Utility Plans and Planning Processes" dated October 6, 1989. This
report was organized into five sections: (1) Introduction; (2) Least Cost
Integrated Resource Planning; (3) Review of Planning Methods and Procedures;
(4) Review of Utility Least-Cost Integrated Resource Planning Filings; and (5)
Findings and Recommendations. Section (5) of the consultants' report contains
17 separate findings and recommendations regarding what it perceived to be
weaknesses in the LCIRP process utilized by each utility. The Public Staff
argued that it could not judge the accuracy of the utilities' forecasts or the
appropriateness of their plans. Several other intervenors were critical of
parts of the wutilities' filings, and the environmental intervenors were
generally critical of the utilities’ planning process.

The Public Staff entered into individual stipulations with CP&L, Duke, and
North Carolina Power before the hearing. In summary, the companies agree to
change their planning processes to address the Public Staff's concerns,
although not to the degree that the Public Staff had originally suggested.
Although many of the intervenors expressed concerns about particular points in
the stipulations, the stipulations address many of their concerns as well. The
stipulations also address the four basic issues identified in the Commission's
December 9, 1988, Order Scheduling Hearings in this docket.

The findings and recommendations of the Public Staff report were used by
each utility and by the Public Staff as the basis for stipulations with respect
to the issues raised by said utility and the Public Staff's consultants in this
proceeding. These stipulations were submitted to the Commission by the
affected parties with statements that the stipulations settled all issues in
controversy between the Public Staff and the utilities in this proceeding.
CP&L explained that although it did not agree with all of the recommendations
presented by the Public Staff's consultants, in an effort to move the least
cost planning process forward and to expedite proceedings before the Commission
in this docket, the Company had prepared responses to each recommendation which
formed the basis for stipulations with respect to the recommendations between
the Public Staff and CP&L. The stipulations by each utility were the result of
numerous meetings and extensive work by all parties involved. Compromises were
accepted by each party with respect to positions they might have otherwise
taken, absent these stipulations, in this proceeding. Each utility presented
its respective stipulations as a total package and reque?ted that the
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Commission accept all 17 recommendations and stipulations together as one
document.

Public Staff witness Hirst testified that these "agreements represent
enormously important steps along the road to Tleast cost planning." He
indicated that the proposed utility progress reports to the Commission will
show their commitment to implementing the data and recommendations. Although
numerous questions were asked by the parties to this proceeding with respect to
virtually all of the stipulations, the following stipulations received more
comment and were subject to more discussion than the others, and therefore will
be considered individually:

Recommendation A-3 - “Incorporate end-use trends." The Public Staff's
panel”testitied that end-use models would allow utilities to explicitly track
the 1ikely changes in annual energy use and peak loads caused by changes in the
technologies, government policies and demand-side programs operated by the
utilities and by state and local governments. Each utility stipulated that it
was assessing several models to address explicitly the changes in energy use
and equipment efficiencies and operating practices. The Commission agrees with
the Public Staff's consultants and each stipulation that end-use methods have
not provén to be more accurate. or reliable in projecting future energy trends
than other forecasting models, but that each utility should move forward in
asszsging models of this type to run 1in parallel with other forecasting
methods.

Recommendation B-3 - "Adopt the total resource cost test as the primary
economic criterfon ror LCIRP." Each stipulation by CP&L and by Duke agrees
that a preference should not be adopted by the Commission for a single
particular test for all programs and that a particular program should not be
accepted or rejected based solely on the results of any one of the various
tests discussed 1in the report. Each utility stipulated not to 1limit its
screening analysis of demand-side options to a single criterion only, such as
the no-losers test or the rate impact measure test, but to continue to pursue a
comprehensive assessment that considers and balances the results of multiple
criteria which might include criteria other than economic tests. North
Carolina Power qualified its stipulation in order to recognize the lack of
guidance on this issue from regulatory agencies it is subject to in other
jurisdictions. The Commission agrees that a preference should not be cited or
adopted for a single particular test.

Recommendation C-3 ~ "Include environmental effects 1in resource
assesSMENT-* _The PUDbTic Staff consultants recommended that the utilities, in
cooperation with the Commission and all interested parties, should develop ways
to in¢lude the environmental effects of different resources in their least cost
integrated resource plans. Each utjlity stated that it disagrees with certain
proposals to include cost estimates for "external" envirnomental effects over
and above those ddentified by appropriate environmental agencies. The
stipulation agreed to by the Public Staff and each utility stated that
attempting to estimate costs associated with "external" environmental effects
is difficult and would require substantial subjective judgment and guesswork.
In each stipulation the utility stated that it plans to continue to include the
costs of environmental compliance in its assessment of resource options and
that it will continue to qualitatively consider environmental effects in
resource assassment and, to the extent practical, to provide information with
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respect to the environmental effects associated with the options assessed.
Several parties to this proceeding took issue with this stipulation.

The Commission agrees with each stipulation that it is generally not
practical to attempt to include cost estimates for "external" environmental
effects over and above those identified by appropriate environmental agencies.
The Commission is aware that numerous federal and state governmental agencies
are responsible for identifying environmental effects, developing regulations,
and ensuring compliance with those regulations.

Recommendation F-1 - "Develop public involvement in least-cost integrated
resource planning.” The consultants recommended that each utility should
actively seek input and advice from a variety of perspectives as the utility
develops its plans. Each stipulation has agreed with the general intent of
this recommendation and each utility has agreed to pursue certain options such
as expanded use of its Customer Focus Groups and solicitation of technical
input from technical advisory groups. More specifically, CP&L stipulated in
part that it would seek additional input from "solicitation of technical input
from organizations such as the North Carolina Alternative Energy Corporation,
local universities, and appropriate governments agencies.” Duke stipulated in
part that it would seek additional input from "formation of a technical
advisory group" selected "from certain areas of expertise such as (a) Business
and Industry, (b) Environmental, (c) Power Engineering, (d) Political Science,
(e) Economist, and (f) Community Representatives. North Carolina Power
stipulated in part that it would seek additional input from "continued and
expanding use of the Customer Advisory Board, which includes individuals from
the academic community."

The Attorney General did not contest the stipulations between the parties,
including CP&L (except for CP&L stipuiation F.1l.), and commended the parties
for their efforts in resolving the differences between them. The Attorney
General objected to stipulation F.1. by CP&L on grounds that it is too vague
and is lacking in specifics regarding either the diversity of participants to
be involved or the role that those participants will play in the evaluation
process. The Attorney General was of the opinion that CP&L intended to solicit
input on a project-by-project basis from a limited group of individuals rather
than seeking input from diverse segments of the public, such as community
groups, environmentalists, and low income groups, on the entire LCIRP process.
The Attorney General recommended that the CP&L stipulation be amended to
conform with those of Duke and North Carolina Power.

The Commission agrees with each stipulation that expanded public
involvement in LCIRP should be sought, and it will monitor with great interest
the manner and spirit in which each utility implements its stipulation in this
regard. The Commission will approve the CP&L stipulation as written, but notes
that the inclusion of customer groups cited by the Attorney General appears to
be reasonable.

Recommendation G-3 - "Reward utilities for positive least-cost integrated
plannTng accomplishments.” Public Staff witness Hirst testified that there are
three kinds of activities that the Commission should consider: One, which is
encompassed by the stipulations that have been signed, involves recovery of
costs associated with operating demand-side management programs. Next, when
companies operating cost-effective energy efficiency programs lose money in the
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short run, that revenue needs to be recovered. Finally, when utilities do a
good job of planning and of operating demand-side management programs, Dr.
Hirst thinks they should be rewarded for doing so. He proposed that some kind
of financial' incentive be given for good performance, a kind of
share-the-savings approach. The Commission agrees that it should seek
appropriate methods for timely recovery by the utility of costs associated with
the LCIRP programs, and will consider further the question of financial
incentives for good performance.

The Conservation Council of North Carolina, et. al., proposed that the
stipulations be adopted as filed by the utilities except for the following
modifications:

a. The comprehensive DSM assessment in stipulation B.2. should not be
tightly focused on only a few end-uses, but should consider a broad
range of options.

b.  The content of the short-term action plans described in stipulation
E.1. needs to be more specific.

c. The utilities should provide within 30 days of the Order specific
examples of programs they will evaluate this year and implement
viable programs now rather than waiting until all assessments of
programs are complete.

d. The stipulations should address more fully: (1) the need to look at
the total costs to society, including environmental costs
(stipulation C.3.); (2) the need to Took at the full range of
incentives for DSM programs (stipulation G.3.); and (3) the important
role a collaborative group could play (stipulation F.1.).

The Commission recognizes that the broad range of concerns addressed by
the extensive comments of the parties in this proceeding must all be addressed
in time, but it would be premature to attempt a resoiution of each and every
concern in this Order. A great deal of discussion and study remains to be done
before some of the issues raised herein can be properly dealt with. In order
to address the issues more effectively, it would seem wise to focus on those
issues in this proceeding which are resolvable through stipulation. This is
not to attach any less importance to those concerns which remain unresolved,
but simply to recognize that LCIRP is an evolving, dynamic process and that the
resources of the Commission are finite. The Commission especially encourages
the utilities to work diligently with each of the customer groups represented
by the various parties herein to determine where common ground and mutual
support exist for future pilot demonstration projects that will address some of
the concerns expressed herein.

The Commission concludes that all of the .stipulations entered into by the
utiTities herein are in the best interests of all the parties and should be
approved as filed. The Commission has encouraged alternative strategies to the
adversarial process in several instances in this proceeding. One was in the
development of the regulations concerning least cast integrated resource
planning which took place over many months and allowed for the participation of
any interested parties. Another instance was the stipulation process in which
the parties were encouraged to discuss the issues and resolve as many as
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possible. The Public Staff, including their consultants, and the utilities met
frequently and worked hard to determine if there was any middle ground rather
than polarized positions. The parties are to be commended for their work and
the resulting stipulations. The State, the Commission, and the consumers will
benefit from the stipulations.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 4

The testimony submitted by the Public Staff consultants in this docket
addressed Nantahaia in 1imited fashion. Pertinent excerpts from the testimony
include:

“NP&L's size and power supply situation are very different from those of
other utilities, so some of the Order's Trequirements may not be relevant to
NP&L. However, if these considerations warranted an exception to the Order,
the Commission would have so stated. Since the NCUC did not, we assume that
NP&L was expected to comply with the requirements, to indicate why the company
was unable to comply with specific Rules when it could not, and to include in
its Action Plan specific actions to be taken either to comply in future Filings
or propose exemptions from specific Rules."

X X X

"The small size and special circumstances of NP&L suggest that it be
treated differently with respect to these Rules. We recommend that the NCUC
modify the LCIRP Order to allow NP&L to submit a Filing tailored to its
situation."

The Commission's least cost planning effort seeks to ensure that the
utilities examine and select options that will result in lowest cost power to
the North Carolina retail ratepayer. This purpose is accomplished by
minimizing growth in system demand and by meeting increases in demand in the
most cost-effective manner. The principal means of advancing this goal are
load conservation programs and appropriate gemeration or purchase power
options. Unlike the other three electric utilities subject to this docket,
Nantahala will not necessarily meet its future needs by constructing add1t1ona]
electric generating units. The single possibility for an additional
hydroelectric plant is the Needmore site. Needmore will only be developed if
power can be generated there that 1is less costly than the power Nantahala
purchases from Duke. Nantahala continues to monitor this option to determine
whether the site should be developed.

Nantahala's supplemental power supply needs, instead, are met by Duke
under a long-term contract. Although the terms of the contract may be
adjusted, FERC must determine whether such future changes are reasonable.
Equally important, both Nantahala and the Public Staff have indicated that
Nantahala forecasts its load, yet they agree that these forecasts are not for
the purpose of planning generating additions. Moreover, as the Public Staff
has concluded, the benefits of any conservation programs are limited by the
unique Nantaha]a power supply arrangements. Because of these factors, the
Commission concludes that Nantahala's full compliance with Commission Ru]es
R8-56 through 61 would not advance the fundamental purpose of the least cost
planning effort.
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Nantahala and the Public Staff met during the hearing to develop a
scaled-down process for Nantahala because of that company's unique
characteristics. Upon notice of these discussions, no party objected to
allowing Nantahala to follow less stringent requirements. MNantahala and the
Public Staff have now stipulated to such a process as follows:

The applicability of Rules R8-56 through R8-59 should be modified for

Nantahala. Nantahala shall file the information required by Ruies

R8-60 and R8~61, as applicable.

Nantahala's filing under Rule R8-56 through R8-59, unless otherwise
modified by Commission Order, shail include the following:

A. Load Forecasts, which shall include:

1. A description of the methods and assumptions used to prepare
the forecasts, including a description of the modeis and variables
used in the models;

2. A tabulation of the forecasts for a 15-year period,
including peak loads for the summer and winter seasons of each year,
annual energy forecasts, and the projected effect on the forecasted
annual energy peak loads for each year of any conservation and load
management programs in effect during the forecast period.

B. An Integrated Resource Plan, which shall include:

1. A 1ist of existing generating facilities, including location
and installed capability;

2. A 1list of any projected additions or retirements in
generating facilities during the 15-year planning period, including
location, capability and year of installation or removal;

3. A 1list of all energy resource options evaluated in
developing the 15-year plan identifying those options to be
implemented during the planning period;

4. A list of all conservation and load management techniques
evaluated in developing the 15-year plan identifying those techniques
to be implemented during the planning period;

5. A 1ist of purchased power sources evaluated in developing
the 15-year plan identifying those sources to be utilized during the
planning period and providing projected annual peak KW and kWh
purchases from each source.

C. A Short-term Action Plan, which shall contain a summary of the
resource options or programs contained in the current least cost
integrated resource pian and for which specific actions must be taken
within the next two or three years. For each resource option or
program, the summary shall include:
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1. The objective of the resource option or program;
2. Criteria for measuring progress toward the objective;

3. The implementation schedule for the program over the next
two to three years; and

4. Actual progress toward the objective to date.

The Commission concludes that the stipulation entered into by the Public
Staff and Nantahala regarding filings under NCUC Rules R8-56 through R8-61
should be approved. The Commission also concludes that the applicability of
Rules R8-56 through 61 should be modified so as to require Nantahala to file
only such integrated resource planning information as ordered by the
Commission., Under this modification, Nantahala should file a Jleast cost
integrated resource plan and supporting testimony at the times designated by
the Commission. The filings should include load forecasts and integrated
resource plans similar to those required by Rules R8-57 and R8-58, but with
specific modifications tailored to Nantahala's unique system and power supply
arrangements. The filtings should also dinctude a Short-term Action Plan
identical to that required by Rule R8-59. Finally, Nantahala should file,
pursuant to Rules R8-60 and R8-61, updates to least cost integrated resource
plans and information relative to the construction of electric generation and
related transmission facilities in North Carolina, but only as the requirements
of these Rules are applicable to the unique conditions of the Company. A
rulemaking proceeding to be opened by the Commission in the near future would
be the appropriate forum in which to modify Rules R8-56 through R8-61 as
discussed herein.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 5

Stipulation G.1. entered into by the three largest utilities provides for
(1) filing with the Commission proposed plans for responding to the
Commission's final Order within six months after receiving the final Order; (2)
filing with the Commission a progress report on implementation of Commission
adopted recommendations six months later, if so desired by the Commission; (3)
filing an updated short-term action ptan in response to Rule R8-60 in April
1990; and (4) filing the next Least Cost Integrated Resource Plan (LCIRP) after
April 1992 as directed by the Commission. While the Pubiic Staff agreed with
the stipulations, it also recommended that the first progress report (which is
due six months after the proposed plans for responding to the final Order) be
followed by additional progress reports at six-month intervals until the next
LCIRP is due and that such progress reports be filed by Nantahala as well as
the three largest utilities. The Commission concludes that progress reports at
continuing six~month intervals by all four electric utilities is a reasonable
requirement.

The Public Staff also contended that the various progress reports should
contain much of the detail that several of the witnesses had complained was
lacking from the stipuiations. The Public Staff recommended that the following
details be included in the reports:
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For each point in the stipulations:

(a) The utility should report the progress that has occurred since the
last report (or, for the initial veport, since the hearing);

(b) The utility should state what it plans to accomplish in the time
between this report and the next progress report; what it plans to
accomptish between this report and the next least cost filing; and, if
known, what it plans to accomplish in the long-term (i.e., beyond the next
least cost filing);

(c) In reporting the information stated in paragraphs (a) and (b), the
utility should provide as much information as it has available regarding
implementation dates, evaluation dates, completion dates, manpower
commitment, and budgets. If any of the information is available but the
utility considers it proprietary or otherwise confidential, the utility
should so state;

(d) The utility should assess the progress it is making in meeting its
goals and state whether or not it believes its next least cost filting will
include the stipulated changes. If a utility projects that it may not
meet its goals, it should state the reason.

The Commission s of the opinion that the details recommended by the
Public Staff for the reports look reasonable. However, the Commission
concludes that the four utilities should work with the Public Staff to define
and agree upon the details to be included in the six-month progress reports
established herein. The Commission recognizes the special status of Nantahala
versus the three larger utilities, and the fact that the details proposed by
the Public Staff for the report were largely undiscussed in the proceeding.
Such conclusion is also in keeping with the spirit of stipulation E.1l. in which
the utilities will work with the Public Staff in defining the information to be
included in the short-term action plans.

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 6, 7, 8, AND 9
Extensive testimony and exhibits were presented in this proceeding
regarding the LCIRP filed by each utility. Following is a summary and
discussion of the testimony and of the information available to the Commission.

Carotina Power & Liﬂﬂf

CP&L witness Harris testified that the total energy usage in CP&L's
service area is projected to increase at an annual rate of 2.2 percent over the
15-year period from 1989 to 2003. Witness Harris testified that this growth
rate reflects continuing conservation and load management activity. Witness
Harris testified that the energy forecast was a projection of the electricity
which CP&L customers were expected to use in the future and that the projection
was developed by using mathematical and statistical models of the electrical
usage patterns of CP&L customers. Witness Harris further described the results
of high and low energy usage scenarios which resulted in an average growth rate
for total system energy consumption of 2.6 percent per year for the high
scenario and 2.0 percent for the low scenario.
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CP&L witness Weisepborn testified that CP&L's forecast of peak Toad was
derived by estimating the load factors for each sales classification and then
applying the load factors to the forecast of kWh energy sales to determine the
peak load forecast. Mr. Weisenborn testified that the Company's kW peak Tload,
after load management, would grow approximately at an average annual rate of
two percent which equates to about 190 megawatts per year for the 1989-2003
period. Witness Weisenborn further testified that high and low scenario peak
load forecasts which were based on the energy forecast were also prepared, and
that the low growth rate scenario forecast was 1.9 percent per year and that
the high scenario forecast was 2.3 percent per year. Witness Weisenborn
further testified that the Company's peak load forecast was based on an
analysis of summer coincident peak loads, that historically the summer period
had been the most critical on CP&L's system since generating capacity is
Jowered during the summer because of that season's high ambient temperatures
and their adverse effects on operating efficiency.

CP&L witness Pittillo's direct testimony stated that CP&L actively
promoted conservation programs in the early 1970s targeted at energy usage,
insulation and improved thermal efficiency. These programs evolved in the mid-
to late-1970s to include load management programs such as time-of-use rates.
In the early 1980s and continuing, CP&L adopted a formal goal of reducing its
peak load by 1750 MW. This goal is a part of CP&L's annual business planning
cycle and is systematically included as one of approximately 10 key CP&L
corporate annual goals.

CP&L witness Montague testified that a major consideration of CP&L's
resource plan development was the integration of demand-side resources. He
testified that by pursuing a diversity of conservation and load management
options, CP&L would ensure not only a balanced mix of demand-side and
supply-side resources but also that customer preferences for such demand-side
options would be met with available programs. He stated that it was CP&L's
strategy to obtain a balanced mix of cost-effective demand-side programs that
are achievable and include them in the Company's resource plan. Once these
resources are included as reductions in CP&L's forecast, the Company then
evaluates and adds supply-side resources as necessary to serve system loads in
accordance with the following strategy: minimizing capital investment by
purchasing power and building TJlow-cost peaking capacity; maintaining
flexibility by scheduling short lead-time resource additions; minimizing risk
by planning a diversity of resource additions; increasing utilization of
existing coal-fired facilities; and satisfying the Company's reliability
criteria. He further testified that on the supply-side, CP&L was planning a
combination of firm purchases from cogenerators and other utilities and new
generating capacity to meet the forecast load during the next 15 years. He
further stated that the Company's current resource plan includes the purchase
of power from two other utilities in the early 1990s: 250 megawatts of power
starting in 1990 from American Electric Power and continuing for 20 years, and
a second agreement with Duke Power Company for the purchase of 400 megawatts of
power starting in 1992 and continuing for six years. In addition to these
purchases, for the period from the mid-1990s to the turn of the century,
approximately 250 megawatts of additional supply-side resources a year would be
required. Witness Montague testified that current analysis indicated that
peaking generation, such as combustion turbines, would provide a large
proportion of the needed capacity. Witness Montague further testified that the
Company's resource plan would allow the Company to satisfy its reliability
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criteria through the scheduling of sufficient resources to provide a minimum
capamty margin of 16.7 percent. Witness Montague stated that the capamty
margin of 16.7 percent corresponded to a reserve margin of 20 percent which is
consistent with margins found to be appropriate in previous proceedings before
the Commission.

CP&L witness Weisenborn testified that CP&L's proposed plan was the least
cost ptan, that it was balanced through a diverse mix of generation and demand
. reduction measures, and that it was flexible and designed to provide a reliable
supply of electricity for CP&L's customers at the lowest reasonable cost.

The NCEMC took issue with CP&L's resource plan. NCEMC's witnesses Bower
and Sherali prefiled testimony concerning an agreement for the sale by Duke to
CP&L of 400 megawatts of power starting in 1992 and continuing for six years.
Witness Sherali filed testimony concerning the sale by American Electric Power
(AEP) to CP&L of 250 megawatts of power for 20 years beginning in 1990. CP&L
and Duke filed motions to strike the testimony of NCEMC witnesses Sherali and
Bower that had bearing on the Duke-CP&L and AEP-CP&L purchase power agrements.
NCEMC argued that the testimony of witnesses Bower and Sherali was relevant
since the Duke-CP&L purchase and the AEP-CP&L purchase were inconsistent with
least cost planning in that CP&L had not taken into considération that NCEMC
planned to transfer excess capacity it would have as co-owner in Duke's Catawba
nuclear station from the Duke system to serve NCEMC's baseload requirements in
the CP&L area.

In its December 21, 1989, Second Prehearing Order in this docket, the
Commission refused to strike the testimony of NCEMC witnesses Sherali and Bower
bearing on the Duke-CP&L and AEP-CP&L purchase power agreements, but recognized
that the Duke-CP&L agreement was scheduled for hearing before the FERC at the
same time as the hearing before the Commission in this docket and noted that
this presented jurisdictional issues as well as practical scheduling conflicts.
The Commission therefore ordered that all issues raised by the testimony of
witnesses Sherali and Bower related to the Duke-CP& and the AEP-CP&L
agreements should be deferred, and neither heard nor considered by the
Commission until the FERC had entered its decision on the Duke-CP&L agreement.
The Commission further noted that it will consider this matter again upon
motion of any party following action by FERC.

Duke Power Company

Duke witness Shub testified that Duke uses a variety of statistical and
econometric methods and techniques to describe and forecast the relationship
between electric demand and energy requirements and various economic,
demographic and environmental factors to help ensure precision and accuracy.
Long-term forecasts for the service area economy, peak load demands, and energy
are developed with quarterly econometric modeling methods. Witness Shub
testified that the forecasted compound annual growth rates for summer and
winter peak loads are 2.6% and 2.5%, respectively. Consistent with the
forecasts for peak demand, energy requirements are expected to increase
approximately 2.5% per year. The summer peak is expected to remain dominant
through the forecast horizon. The histories of demand and energy sales used in
these forecasts reflect the effects of conservation and load management
programs as they are embedded in the historical record.
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Duke witness Denton testified that Duke's normal process for forecasting
is to develop the forecast in May of each year to be presented to senior
management in late May or early June. In the summer of 1989, there appeared to
be extraordinary growth on the Duke system which had not been reflected in the
previous forecast. Duke accelerated the forecasting process during late 1989,
and a new forecast was presented to and adopted by Duke's management in January
1990. The new forecast shows an average increase of approximately 700
megawatts a year through the 15-year forecast period over the previous
forecast. .

Duke's strategy to accommodate this near-term adjustment in the forecast
is to aggressively pursue power purchases to maintain an adequate reserve
margin for the early 1990s, and to undertake an accelerated LCIRP study
incorporating long-term purchases and new demand-side options. The results of
this accelerated study will be available in the fall of 1990.

Witness Denton addressed the policies and procedures Duke has established
for its Least Cost Integrated Resource Planning process. He testified that in
1975 Duke began a comprehensive and aggressive load management plan
specifically designed to reduce the growth rate of the system peak with
cost-effective demand-side programs. These programs were designed to
accomplish one or more of three objectives: (1) restrain the growth rate of
new peak load, (2) shift load from on peak to off peak, and (3) directly
control or interrupt loads or appliances during times of system emergency
conditions. This plan was revised and goals increased in 1979, based on the
knowledge gained 1in the first five years. In 1985, another series of
adjustments to the load management program was begun. This process contributed
to changes in the planning process for load management or demand-side programs.

In 1988, Duke retained the consulting firm of Booz Allen & Hamilton, Inc.,
to assist in refining Duke's integrated resource planning process and to also
assist in the newly defined planning process. Booz Allen recommended the
formalization of internal working teams to facilitate the decision-making
process and the exchange of information among departments within Duke. They
also assisted with refinements to the demand-side planning tools and with
enhancements to the integration process, and particularly with the final
analysis of demand-side options in the integration process. Booz Allen has
reviewed the decisions that were made during this planning cycle and made
recommendations as part of this planning cycle.

Duke will continue conventional and interruptible programs to achieve the
goals set forth earlier but, as a result of the latest plan, Duke will be
increasing its promotional efforts for residential water heater and air
conditioner load control, standby generators and interruptible service. Goals
have been established for these programs, and those estimates have been
incorporated into Duke's planning process to offset the need for future
generation capacity. A LCIRP has been developed which includes a combination
of demand and supply options. This plan has been examined for risks associated
with the future and considers those uncertainties.

Duke witness Weisner discussed the demand-side planning portion of Duke's
Least Cost Integrated Resource Planning process and the results of the
demand-side evaluation. He testified that he supervised the development and
evaluation of the demand-side resource options that were considered in this

35



GENERAL ORDERS - ELECTRICITY

LCIRP cycle. Numerous demand-side options are initially developed by members
of thé demand-side team. This initial list was evaluated using preliminary
screening criteria including technical readiness, averall potential to generate
a meaningful system peak demand reduction, and overall potential for customer
acceptance. Options determined to be not viable were removed from the
evaluation process. The demand-side options that passed the detailed
screenings were passed to the integration process for further evaluation.

Witness Weisner stated that as a result of the integration process, four
demand-side options have been selected for near-term promotion. These are
residential water heater and air conditioner load control, standby generator,
and commercial/industrial interruptibie service. The overall demand-side plan
contains over 30 individual elements including those evaluated as part of this
least cost integrated resource planning cycle. The goals for this plan are
5690 MW of summer peak reduction and 7376 MW of winter peak reduction by the
year 2002.

Duke witness Priory discussed the supply-side planning process and the
resulting supply-side technologies which were passed on to the integration step
of the process. The supply-side planning process 1is initiated with an
up-to-date review of available technologies. This includes review of EPRI and
other industry data, research by other utilities, and research conducted by
Duke.

In its preliminary screening, Duke eliminated technologies which were not
feasible in the Duke service area, those which had a much higher cost than
comparable alternatives, and technologies which were unacceptable for other
reasons. The remaining technologies were subjected to detailed screening
utilizing a simplified economic analysis. The technologies which passed the
detatled screening were then passed to the integration process for evaluation
using expansion planning modeling techniques.

A total of 25 technologies were initially considered. Four technologies
were rejected in the preliminary screening and a detailed screening of the
remaining 21 technologies was conducted utilizing a screening curve
methodology. This methodology allows a direct comparison of specific
generating technologies wusing a constant dollar economic analysis that
recognizes the different economic 1ives of the various technologies.

Three renewable technologies which were evaluated in the detailed
screening were not carried -forward to the integration process. Solar
technology had a high capital cost relative to comparable technologies.
Municipal refuse technology also had a high capital cost. Wind technology,
although competitive at reasonably high capacity factors, had no suitable sites
in the Duke service area. Ten new technologies were unable to compete
economically with conventional technologies, and an eleventh, advanced
batteries, was economically competitive only for a narrow range of capacity
factors even using undemonstrated cost assumptions. The seven technologies
which passed the detailed screening process were sent to the ‘integration
process.

In summary, Mr. Priory stated that there are seven technologies that can

be characterized as options which can safely, reliably, and economically supply
electricity to the Duke grid. These are proven methods of supply that can be
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placed into service with a reasonable degree of certainty. The siting,
licensing and installation of these technologies is, however, becoming more
complex every day. Duke has been very active in the search for improvements to
these technologies and developement of new technologies to expand its list of
supply options.

Duke witness Reinke described the 1integration process of least cost
planning. The Integration Team, which is led by System Planning, combines the
information developed by the Demand-side Team and the Supply-side Team with
information on purchased power to produce an integrated resource plan for Duke.
The objective is to create a blend of the available options that will meet the
cu?tom$rs' needs at the lowest possible cost to all customers dependably and
reliably.

An integrated resource analysis would not be complete without determining
whether purchased power would be available in sufficient quantities and at
prices which would make it attractive to postpone certain supply-side
resources. Consequently, Duke solicited quotations for firm power from
neighboring utilities. The information received from this solicitation was
utilized by the Integration Team in the integration process.

The integration process makes extensive use of computer models which
simulate power system operation. Proper analysis is not possible without the
use of these models because of the complex interaction of the existing system
resources and new resources. Each resource, whether it is demand-side or
supply-side, has unique characteristics which will affect overall system
operation and cost. These characteristics can vary hourly in nature and
seasonally as well.

Mr. Reinke testified that as a result of the integration process, it
became clear that Duke's near-term capacity needs require resources which can
provide peaking capacity. The supply-side options that best meet this
requirement are combustion turbines. The integration process concluded that a
combination of demand-side options -consisting of standby generators, water
heater 1load control, commercial and industrial interruptible service, and
residential air conditioner direct load control, coupled with combustion
turbines best meets the needs of the Duke system through the 1990s. A
combination of base load and peaking resources is required after the turn of
the century.

Duke's witnesses were cross-examined by counsel for NCEMC concerning how
Duke would supply the energy needed to meet the growth on the Duke system. Mr.
Reinke indicated that the energy needs would be met by Duke's existing
coal-fired units and those units that are being brought back on line in the
modernization program. Mr. Denton indicated that under the Catawba agreements
excess energy can be sold by the owners to Duke, but that NCEMC's proposal to
make energy available to Duke or others does not change the amount of
generation or load in North Carolina. It only redistributes the costs from the
Cooperatives' ratepayers to Duke's North Carolina retail ratepayers.

North Carolina Power

North Carolina Power witness Zimmerman, adopting the prefiled testimony of
Larry W. Ellis, presented an overview of the Company‘s planning process and
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described several alternative supply-side resources the Company is currently
evaluating, including electric  generating units based on coal
gasification/combined cycle, fuel «cells, photovoltaics, wind turbines,
small-scale hydropower, and fluidized bed combustion. He also discussed
transmission line limitations that have caused curtailments of purchased power
during peak load times, and the Company's experience to date with its bid
solicitation program for new capacity purchases.

North Carolina Power witness Laposata described the models and assumptions
used to- calculate the Company's forecast of energy and peak demand, and
presented the Company's current forecast for the period ending 2003. He
pointed out that the forecasts are based on the assumption of moderate interest
rates and inflation rates throughout the planning period.

North Carolina Power witness Wickham discussed the Company's demand-side
strategy for each customer class and various DSM programs utilized by the
Company. He testified that the specific DSM programs focus on winter peak
demand since the system is expected to be predominantly winter peaking in the
long-term. The Company has determined that its DSM measures will result in a
918 MW reduction in winter load in 1998.

Nantahala

Nantahala presented the testimony of N. E. Tucker, Jr., Nantahala's
Executive Vice President. In his testimony, Mr. Tucker described Nantahala's
system, its current sources of generation and means of meeting its future
growth 1in load. The generating units on Nantahala's system are all
hydroelectric. With the exception of the Needmore site, all of the sites
within Nantahala's service area suitable for a hydroelectric unit currently are
utilized. Nantahala has no plans to construct any other types of generating
units. Nantahala's generation is insufficient to meet its existing needs and
consequently insufficient to meet the needs of future growth in load. These
existing and future deficiency needs are met through long-term power supply
contracts. Duke Power Company will begin supplying Nantahala with power in
1991 uynder a 20-year contract as soon as the transmission systems of the two
utilities can be interconnected.

Mr. Tucker also listed reasons why the features of Nantahala's system and
power supply arrangements result in limited benefits from demand-side resource
options.  Furthermore, cogeneration options on Nantahala's system are less
economically viable because the incremental cost of construction must be
compared with the embedded cost of Nantahala's supplemental power supplier.

The Public Staff panel testified that, "As a result of Duke's recent
acquisition of NP&L, NP&L's avoided costs now mirror those of Duke's production
costs because the value of NP&L's generation or load displacement is equivalent
to Duke's avoided production costs. These costs effectively provide a. ceiling
on the benefits of DSM to NP&L. NP&L's power supply contract with Duke is for
20 years. NP&L does not plan to construct additional generation to displace
this contract because the terms of the contract are below the likely costs of
NP&L's marginal resources. As a resuit, NP&L's planning horizon is governed by
near terim needs such as maintaining existing power plants, transmission and
distribution planning and.rate analyses.
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Public Staff

The panel consisting of Messrs. Warwick and Bronfman and Dr. Hirst
testified on behalf of the Public Staff. Dr. Hirst indicated that he had been
retained by the Public Staff to review the LCIRP process underway with the
investor-owned utilities and the plans filed by the utilities in response to
the Commission's December 1988 Order. The panel stated the approach used in
conducting their investigation and review was to request and review documents,
conduct interviews with key utility personnel involved with 1least cost
integrated resource planning, analyze the information received, and develop
findings and conclusions. A major conclusion of their review was that the
North Carolina utilities have made considerable progress in resource planning
and significant contributions to least cost integrated resource planning
methods, and that North Carolina utilities had in place much of the data,
analytical tools, staff and internal organization required for competent
ongoing least cost integrated resource planning. The panel also testified that
several areas, especially those associated with the comprehensive treatment of
energy efficient and load management programs, required improvement.

On October 6, 1989, the Public Staff filed with the Commission its report
entitled "Long Range Forecasts of Peak Demand for Electricity in North
Carolina" and the report of its consultants entitled "Least Cost Integrated
Resource Planning in North Carolina: Review of Utility Plans and Planning
Process." The consultants' report contained many findings and recommendations.

Dr. Hirst gave a summary of the consultants' report for the: panel. He
indicated that least cost integrated resource planning considers a much broader
array of energy resources than traditional utility planning approaches do,
including conservation and load management programs. Such planning can yield
significant benefits for electricity consumers, utilities, regulatory
commissions, and society in general. The benefits include acguisition of
resources that meet customer energy service needs in ways that are low in cost,
environmentally benign, and publicly acceptable.

During the past few years, the North Carolina Utilities Commission and
utilities have worked together on procedures for least cost planning. This
effort culminated in the Commission's December 1988 Order in this docket
requiring the utilities to file LCIRP plans in April 1989.

Dr. Hirst recognized that the utilities are already active in demand-side
management. Duke's demand-side management programs cut summer peak by nearly
20 percent in 1987. CP&L cut its summer peak by more than 10 percent in 1988.
The utilities' April 1989 filings demonstrate the capabilities of Duke, CP&L,
and North Carolina Power to conduct sophisticated analyses. Although the
Commission and the utilities should be proud of all they have accomplished,
much more remains to be done.

The consultants estimate that the data and analysis activities recommended
will increase utility costs by roughly $3 to $5 million per year, an increase
in revenue requirements of about 0.1 percent. More important, this very modest
cost will be amply repaid. The data and analysis recommended will provide a
much firmer basis for utility estimates of the need for new power plants. The
benefits will also include utility implementation of programs that will achieve
large reductions in annual electricity use, as well as peak demands. These
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programs will save money for customers, reduce the need to build new power
plants and transmission 1ines in North Carolina, reduce emissions of greenhouse
gases and other pollutants, improve economic productivity, and improve the
financial performance of the North Carolina utilities.

In summary, while the Public Staff did not disagree with the use of
econometric models for forecasting demand and energy nor with the peak loads,
energy sales, and associated growth rates produced thereby, the Public Staff
was critical of the companies' practice of subtracting the effects of
demand-side programs before the integration stage. 1In stipulation C.1., the
companies generally agreed to modify their integration processes to meet this
criticism. The Public Staff also stated that the companies' analyses were too
limited for the Public Staff to be able to determine whether the companies'
plans to meet their electricity needs were "least cost.” The companies
likewise responded to this criticism by agreeing to change their planning
processes in several ways.

Testimony by Other Intervenors

Mr. Geoffrey C. Crandall testified on behalf of the North Carolina
Consumer Council. He indicated that the current system of utility regulation
provides for major incentives for utility investment in demand-side options and
other Tlower cost alternatives which have already been identified in the
utilities Least Cost Integrated Resource Plan.

The Conservation Council of North Carolina, et. al., presented a panel on
its behalif. The panel consisted of David Nichols, Nancy Hirsh and Meredith
Emmett. Dr. Nichols testified primarily concerning a report prepared for the
Jocassee Watershed Coalition on alternatives to Coley Creek. Ms. Hirsh
presented three issues to the Commission: she urged greater public involvement
in the planning process; she supported the utilities choosing a mechanism for
determining the effectiveness of demand~side programs other than the
rate-impact test; and she was critical of the utilities for developing
demand-side programs with only peak impacts. Ms. Emmett proposed two specific
pilot projects: more efficient lighting in existing commercial and industrial
facilities and a tree planting program to provide shading to reduce air
conditioning load. She acknowledged the existing efficient lighting programs
of the utilities, but proposed giving financial incentives to customers who
retrofit existing conventional 1ighting fixtures with energy efficient lighting
fixtures.

The Conservation Council of North Carolina and the Solar Energy
Association presented a second panel consisting of Mike Nicklas and Earl Kelly.
Mr. Kelly is Director of Government Affairs for the American Wind Energy
Association. He presented testimony 1in support of the feasibility of wind
energy, and he recommended a pilot project to determine the feasibility of
widespread commercialization of wind energy in North Carolina.

Mr. Nicklas is an architect and past chairman of the North Carolina Solar
Association and currently Chairman of the American Solar Energy Society. He
testified that the cost of societal externalities, such as environmental costs,
can be quantified and should be included in the least cost planning process.
He proposed several methods of calculating the societal cost of coal and
nuclear power. He acknowledged on cross-examination that some environmental
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costs are already reflected in supply-side options to the extent that the cost
of complying with environmental regulations is reflected in the cost of
generating plants. He also supported solar energy as a viable resource option.

The Sierra Club and the Jocassee Watershed Coalition presented the
testimony of William R, Thomas. Mr. Thomas called for less energy production
from fossil or nuclear fuels in order to place less burden on the environment.
Pursuant to an agreement among counsel, witness Thomas' testimony and exhibits
were admitted for the limited purpose of providing information on what other
state public utility commissions were doing in the area of LCIRP.

Discussion

The following discussion is based on the testimony and exhibits herein as
well as the most current reports to the Commission by the utilities and the
information contained in the records and files of the Commission.

RELIABILITY

Reliability of electric power supply is the ability of electric systems to
supply the demands of consumers at the time such demands are placed on the
systems. It 1is also the ability of electric systems to withstand sudden
disturbances such as short circuits or sudden loss of system components due to
scheduled or unscheduled outages. Such reliability can be evaluated by the
frequency, duration and magnitude of any adverse effects on consumer service.

A major factor in obtaining desired levels of reliability is the
interconnection of electric power systems across the country. For many years,
it has been federal policy to encourage interconnection and coordination among
utilities in order to conserve energy, make more efficient use of facilities
and resources, and increase reliability.

The North American Electric Reliability Council (NERC) was formed by the
electric power industry to promote the reliability of bulk electric power
supply in North America. NERC consists of nine regional reljability councils
plus one affiliate which together encompass virtually all of the electric power
systems in the United States and Canada.

The Southeastern Electric Reliability Council (SERC) 1is one of the 8
regional counciis of NERC, and includes members located in the southeastern
states of the United States. SERC is divided into four subregions: Florida
(containing the Florida peninsula), Southern (containing the Southern electric
system centered in Georgia, Alabama, Mississippi), TVA (containing the
Tennessee  Valley  Authority  system,) and VACAR  (containing the
Virginia-Carolinas area).

VACAR consists of Carolina Power & Light, Duke and Vepco in addition to
four other utilities serving portions of Virginia, North Carolina and South
Carolina. Nantahala is a part of the TVA subregion.

The 1983 Reliability Assessment report by NERC projects that SERC will
have adequate capacity margins and projects no reliability problems during the
1989-1998 period if the currently planned generating capacity additions and
major transmission line additions are completed as scheduled. The assessment
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also points out that non-utility generators (NUGs),)such as cogenerators and
small power producers, currently represent approximately 3.1% of the total
generating capacity in the SERC region, and that they will represent more than
17% of the planned capacity additions during the next 10 years. Load
management programs are expected to be available in sufficient quantity by 1998
to reduce summer peak demand by more than 20%.

The 1989 Reliability Assessment indicates that the bulk electric
transmission network 10 years from now will not be significantly different from
the present day. The transmission systems are basically in place for most of
the new capacity that is ptanned in the SERC region. The assessment also
indicates that there js sufficient transmission line capacity at present to
permit adequate emergency transfers of electric power between the VACAR
systems, between VACAR and the other subregions within SERC, and also between
SERC and other regional councils during the 1989-1998 period.

PEAK LOAD GROWTH

The actual systemwide peak loads for CP&L, Duke, and Vepco during the past
19 years include the following:

CP&L Duke Vepco
1970 summer peak 3484 MW 6284 MW 4852 M
1970/71 winter peak 3400 6399 4422
1975 summer peak 5060 8420 7133
1975/76 winter peak 4968 8598 6301
1980 summer peak 6139 10364 8484
1980/81 winter peak 6402 10530 8451
1985 summer, peak 6873 11204 9819
1985/86 winter peak 7763 12586 9836
1989 summer peak 8325 13611 11945
1989/90 winter peak 8206 13126 12697

The compounded annual rates of growth in peak load resulting from the
above loads were as follows:

CP&L Duke Vepco

Summer Peak: ==
1970 - 1975 7.7% 6.0% 8.0%

1975 - 1980 3.9% 4.2% 3.5%

1980 - 1985 2.3% 1.6% 3.0%
1985 - 1989 4.9% 5.0% 5.0%

Winter Peak:

1970/71 ~ 1975/76 7.9% 6.1% 7.3%
1975/76 - 1980/81 5.2% 4,1% 6.0%
1380/81 - 1985/86 3.9% 3.6% 3.1%
1985/86 - 1989/90 1.4% 1.1% 6.6%

The above rates of growth in peak loads seem to indicate that the longer
term rates of growth in both summer and winter peak loads are continuing to
decline, although the short term rates of growth have increased over the past
four years, particularly for the summer peaks. The rate of growth in winter
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peaks for Vepco reflects the more northerly location of its Virginia service
area, and is more representative of its Virginia service area than of its North
Carolina service area.

LOAD FORECASTS

The May 1989 Electricity Supply and Demand report by NERC contains the
most current forecasts of 10-year electric demand growth by the various
electric reliability councils. The annual rates of growth in electric loads
over the 1989-1998 period forecast by the various electric reliability councils
are as foliows:

VACAR SERC NERC
Summer Peak 2.3% 2.6% 2.0%
Winter Peak 2.4% 2.6% 2.1%
Annual Usage 2.3% 2.6% 2.0%

Forecasting future electric load growth for many years into the future is”
an imprecise art at best. Virtually all of the forecasting tools in common use
today assume that certain historical trends or relationships will continue into
the future, and that historical correlations give meaningful clues to future
behavioral patterns. As a result, any shift in such correlations or
relationships can introduce significant errors into the forecast. A prime
example of such a shift in historical relationships was the shift in energy
usage patterns following the dramatic increase in fuel 0il prices during the
mid 1970's, an event which rendered virtually all prior forecasts invatlid.

Most forecasting methods require predictions of such things as population
leveils, real personal income, available housing, prices of alternative fuels
and energy sources, etc. Predicting the behavior of such components will
produce forecasts of energy consumption which are only a rough guide to the
future, especially when the load forecasts are projecting many years into the
future.

CP&L, Duke, Vepco, and the Public Staff each utilize generally accepted
forecasting procedures. Although their specific forecasting models are
different, the econometric techniques employed by each utility are widely used
for projecting future trends. Each of the models requires the analysis of
large amounts of data and the selection of a broad range of social and economic
variables and statistical techniques, thereby 1leaving a 1lot of room for
differences of opinion among experts in the field.

The November 1985 final report of the Region-Specific Study of the
Electric Utility Industry published by the Southern States Energy Board cited
fundamental obstacles to the ability of the electric generating industry to
provide reliable, economic power for the future, including primarily the
failure to agree among all parties on the projected need for new generating
capacity, and the failure to provide adequate revenues and cash flow to support
construction. The report recommended, in part, that states should implement a
mechanism whereby agreement can be reached by all involved parties on a
reasonable forecasted range of future power requirements, including anticipated
industrial and economic development goals.

43



GENERAL ORDERS - ELECTRICITY

While the proceedings in this State are unlikely to achieve agreement by
all parties regarding the methodology and assumptions used to develop a given
forecast, they do provide a forum for the exchange of ideas and an opportunity
for all parties to contribute to the development of a forecast.

The table below illustrates the systemwide annual rates of growth in
energy and peak loads which are currently anticipated by CP&L, Ouke and Vepco.

CP&L Duke Vepco
(1989-2003) (1988-2002) (1985“2— 003)

Summer Peak 2.0% 2.6% 2.5%
Winter Peak NA 2.5% 2.7%
Energy 2.2% 2.5% 2.9%

By way of contrast, the following table illustrates the rates of growth in
energy and peak loads calculated by the Public Staff.

CP&L Duke Vepco
(1990-2004) (1990-2002) (1950-7003)

Summer Peak 2.0% 2.3% 2.4%
Winter Peak NA 2.6% 2.7%
Energy 2.1% 2.6% 2.6%

The range of forecasts resulting from the variety of data used and the
different assumptions made requires that flexibility be included in planning
generating capacity expansion, and that planning be based on the expectation
that actual electric loads in the future could fall anywhere within a range or
band of forecasted values. The Commission concludes from the above forecasts
and from the highest and lowest case forecasts that the average annual rates of
growth in energy and peak loads during 1989-2003 will probably fall in the
following ranges:

CP&L Duke N.C. Power

(1989-2003) (1989-2003) ~ )

Summer Peak 2.0%-2.1% 2.3%-2.6% 2.4%-2.5%
Winter Peak NA 2.5%-2.6% 2.5%-2.7%
Energy 2.1%-2. 2% 2.5%-2.6% 2.6%-2.9%

The forecasted ranges of growth adopted by the Commission in previous
formal proceedings are listed below for comparison:

Docket Docket Docket Docket
E-100,Sub 50 E-100,Sub 46 E-100,Sub 40 E-100,Sub 35

(8-18-86) (12-1-83) (4-20-82)  (5-20-80)

CP&L 2.3% - 2.9% 1.9% - 3.4% 3.4 - 4.1% 4.4% - 5.2%
Duke 2.2 - 2.8 1.4 -~ 3.5 4.2 - 4.5 4.6 -5.4
Vepco 1.5 - 2.3 1.9 - 3.0 2.1 - 3.8 4.0 - 5.0

The current load forecasts adopted by the Commission are based in large
part on the premise that conservation, load management and emerging alternative
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energy resources represent permanent changes in the approach of society toward
the wuse of energy. However, uncertainties concerning the timing and
predictability of the various demand reduction techniques under consideration
make it necessary to allow for a great deal of fiexibility in the planning for
generation capacity expansion to match the forecasts.

GENERATION MIX

The Commission has found in previous years that the most economical mix of
electric generation for Duke, Vepco and CP&L is a combination of hydroelectric
generation, coal-fired and nuclear-fueled steam generation, plus combustion
turbines. In addition, the Commission recognizes the need for both base load
facilities and peak load facilities, as well as for intermediate load or Toad
following facilities. Conservation, load management, and the development of
alternative energy sources and demand-side options are also playing an
increasingly larger role and must be integrated into the overall generation mix
of each utility.
. I

Currently, the generation mix of each utitity reflects the following
installed generating capacities (based on summer ratings 1isted in the 1990
SERC report, "Coordinated Bulk Power Supply Program"):

CP&L Ouke VeEco
: . My 4 MW % MW 4
Fossil steam 5285 53 5735 32 8073 50
Nuclear steam 3108 31 7054 44 3392 28
Hydroelectric 218 2 1647 10 1592 13
Combustion turbines 1046 10 599 4 727 6
Non-utility capacity 364 4 45 0 374 3

The actual generation mix for each utility reflects the capacities shown
above, plus outside purchases and sales, and the operating efficiencies
achieved by utilizing each source of power as close to optimum as possible
within the limitations created by plant outages, etc. For example, the actual
generation mixes for 1989 (based on monthly fuel reports to the Commission )
were as follows:

CP&L Duke Vepco
GWH % GWH 4 GWH %
Fossil 24,382 (-3} 26,202 36 .32,239 52
Nuclear 1338 % 47,773 66 13,081 2r
Hydroelectric (Net) 978 2 1,520 2 2,825 5
Non-utility Purchases 222 1 549 1 2,994 5
Other Purchases & Sales 240 0 (3,478) (5) 10,794 17

The purchases and sales above exclude buyback transactions associated with
-jointly owned plants. The percent of MwH generation from nuclear units
typically exceeds the percent of MW generating capacity represented by such
units, reflecting the use of nuclear units for base-load generation. On the
other hand, combustion turbines (CTs) contribute an insignificant amount of the
fossil MWH generation although they do represent a significant percentage of
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the MW generating capacity available to the companies, reflecting the use of
CTs primarily for peak-load generation and standby capacity.

RESERVE MARGINS

The reserve margins (i.e., the ratio of total reserve capacity to actual
peak load) is a measure of the ability of the utility to provide an adequate
source of electric generation even during forced outages of some of fits
generating units. In general, total reserve margins of 20-25% will result in
actual operating margins (i.e., the ratio of operational reserve capacity to
actual load at a given point in time) of 5-10%, because the remaining 15-20%
reserve margins are offset by plant outages, differences between the forecasted
loads and actual loads, and variable operating conditions.

It is impractical if not impossible to plan for major generating capacity
additions in such a manner that constant reserve margins are maintained. The
reserve margins will generally be less than optimum just prior to placing new
generating units into service, and they will be greater than optimum just after
new generating units are placed into service. Furthermore, the reserve margins
must be adequate to account for a variety of uncertainties which are as yet
undetermined, such as the impact of regulatory policies regarding nuclear
operations,. acid rain and other environmental concerns, customer responses to
the various conservation and load management programs, and the overall
direction of the economy.

The Commission has found in previous years that minimum reserve margins of
approximately 20% should be utilized for planning purposes in North Carolina.
The Commission continues to be of the opinion that a minimum reserve margin of
approximately 20% (equivalent to a capacity margin of 16.7%) is consistent with
the responsibilities of the North Carolina utilities within the framework of
SERC and NERC, and it will provide an adequate and reasonable level of reserve
generating capacity for service in the State.

CAPACITY ADDITIONS

Based on the 1990 SERC report, "Coordinated Bulk Power Supply Programs"
and on the LCIRP filed herein, Carolina Power and Light currently has 9654 MW
of installed generating capacity (excluding non-utility capacity). The Company
proposes to purchase more than 800 MW of new capacity from cogenerators, small
power producers and others during 19390-2003, including a 400 MW purchase from
Duke Power and a 250 MW purchase from AEP. CP&L also proposes to add more than
2700 MW of new installed capacity, including 1500 MW of combustion turbines,
during that period.

Duke Power currently has 16,035 MW of installed generating capacity
(excluding non-utility capacity). During 1990-93, the Company proposes to
return to service more than 900 MW of installed generating units which are
currently removed from service for rehabilitation. Duke proposes to add more
than 1000 MW of new installed capacity at its Bad Creek hydroelectric plant in
1992~93, and it proposes to add more than 2400 MW of new combustion turbines
during 1994-99.

Virginia Electric & Power currently has 11,784 M4 of installed generating
capacity (excluding non-utility capacity). Vepco proposes to add more than 400
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MW of new installed capacity at its Chesterfield plant in 1990~92, plus more
than 700 MW of other fossil fueled capacity by 1994. The Company proposes to
purchase more than 3000 MW of new capacity from cogenerators, small power
producers and others during 1990-2003 by means of an aggressive bidding
progranm.

The least cost integrated resource plans filed by each company project
that the combination of capacity additions, new purchases, and DSM load
reductions during 1990-2003 will result in reserve margins of 20.3% to 24.2%
for CP&L, 17.8% to 25.0% for Duke, and 18.6% to 25.5% for Vepco. The
Commission conciudes that for purposes of this proceeding, the least cost
integrated resource plans filed by CP&L, Duke, and North Carolina Paower should
provide adequate and reasonable reserve capacity during the 1990-2003 period,
given the adopted load forecasts and demand-side programs.

NANTAHALA
Nantahala projects that it will continue to be a winter peaking system,

and that its winter peak will grow at an annual rate of 3.7% per year. For
example, Nantahala currently projects the following power requirements:

Winter Forecasted Hydro- Outside

Peak Loads Generation Purchases
1989-90 210 MW 89 Mw 121 MW
1994-95 252 MW 89 MW 163 Mw
1999-00 303 MW 89 MW + 214 MW
2003~04 350 Mw 89 Mw 261 MW

Since its planning for construction is limited to its transmission and
distribution systems, Nantahala's normal five-year budget forecasts are
adequate to encompass the lead times necessary for transmission/distribution
additions.

Nantahala has no plans for construction of additional generating capacity.
For a number of years, Nantahala's existing generating facilities have not been
capable of supplying the total requirements of 1its customers. However,
Nantahala has entered into long term agreements with other utilities to
purchase all electric power needed in excess of the capacity of its own
generating plants. The 1983 Nantahala/TVA Interconnection Agreement assures
Nantahala of a firm supply of supplemental and backup power and energy from TVA
for at least 10 years after that date, and it permits Nantahala to utilize any
other source of supplemental power which may be available.

On August 29, 1988, the Commission authorized Duke Power Company to
acquire all of the common stock interest in Nantahala from Aluminum Company of
America in Docket No. E-7, Sub 427. Duke proposes to construct a new
interconnection between its own system and Nantahala and to provide
supplemental and backup power to Nantahala in the future. Ouke will supply
Nantahala with power under a 20-year agreement beginning in 1991 or as soon as
the tranmission systems of the two utilities can be interconnected.
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EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 10

The Public Staff requested in this proceeding that the NCEMC file a least
cost plan in the next least cost proceeding. The Public Staff contends that
G.S. 62-2(3a) envisions 1least cost planning as a statewide concept; that
G.S. 62-110.1 prohibits a utility or any other person from beginning
construction of a generating facility without %1rs€ oé%a1n7ng a certificate of
public convenience and necessity from the Utilities Commission; and that NCEMC
serves such a large number of electric customers that its participation in

future least cost proceedings will assist the Commission in developing a least
cost plan for all of North Carolina.

Blue Ridge Environmental Defense League (BREDL) filed a petition for ieave
to intervene in these proceedings for the limited purpose of filing a statement
in support of the Public Staff's proposal that the least cost planning rules
apply to NCEMC. The statement by BREDL cites a siganificant program by NCEMC to
add new generating capacity to its systems, and voices concern that demand-side
alternatives to the planned new generation units have not been adequately
considered.

NCEMC has recently filed three applications with the Commission for
certificates of public convenieince and necessity to construct three peak load
generating facilities. Docket Nos. EC-67; EC-67, Sub 1; and EC-67, Sub 2. Two
of these certificates have been issued. In Docket No. EC-67, Sub 1, the Public
Staff filed a motion with the Commission for a ruling that the least cost rules
apply to EMCs. The Public Staff contended that G.S. 62-2(3a) and
G.S. 62-110.1(c), which underpin the Commission's least cost rules, seek "the
least cost mix of generation and demand-reduction which is achievable" and
intend "to achieve maximum efficiencies for the benefit of the people of North
Carolina”; that G.S. 62-110.1(b) expressly provides that electric membership
cooperatives (EMCs) operating within this State are "public utilities" for
purposes of G.S. 62-110.1, which makes them’ subject to the certificate
requirement for the construction of any facility for the generation of
electricity; that G.S. 62-110(c) by its express terms requires the Commission
to consider its analysis of the need for expansion of electric generating
capacity 1in acting upon any petition by any utility; that in the past the
Commission has not considered the EMCs' load in its analysis of the long-range
needs for expansion of generating facilities because the EMCs had not engaged
in the construction of generating facilities, but rather bought their
requirements at wholesale; and that this change in operation by the EMCs
necessarily brings them squarely into the G.S. 62-110.1(c) analysis and the
least cost planning process. The Commission deferred ruling on the motion in
Docket No. EC-67, Sub 1, to the present docket.

The Commission agrees with the Public Staff and is of the opinion that the
significant generating capacity planned by the NCEMC makes it necessary that
the Commission's Least Cost Integrated Resource Planning rules be applicable to
NCEMC to at least some degree. The Commission is further of the opinion that
the appropriate forum to implement this decision and to decide exactly what
requirements shall be imposed upon NCEMC in this context is a rulemaking
proceeding which will be opened by the Commission in the near future,
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EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 11

The Public- Staff consultants recommended that the Commission should
consider and adopt methods that reward utilities for effective implementation
of their least cost integrated resource plans. CP&L agreed that the Commission
should encourage utilities to request recovery of costs associated with the
implementation of LCIRP and suggested several options, including (1) deferral
and amortization of costs dincluding a return until fully amortized; (2)
deferral and amortization of cost, not including a return between rate cases
but with the deferred account includable in rate base when rate cases are
filed; (3) providing an estimate of expenses in rates; (4) providing estimated
costs in rates, which will be trued-up in subsequent rate cases with interest
(return); and (5) recovering costs on a current basis through a tariff rider.

When responding to questions asked by the Commission regarding this issue,
all intervenor witnesses and public witnesses indicated their desire that
utilities be rewarded for implementation of their 1least cost integrated
resource plans. The desire for such action arises from the perceived need to
make the utility indifferent between selection of a demand~side option and a
supply-side option or, in effect, to create a level playing field. The initial
investment costs of most options, other than construction of a large generating
unit, usually are not sufficient to initiate a rate case. As a result, the
costs of carrying the investment until a rate case are lost to the utility and
must therefore be borne by the stockholders. Furthermore, expenses associated
with implementation of these options may never be recovered unless they occur
in the 12-month test period in a rate case application.

The Commission believes this to be an issue on which there is a general
consensus by all parties that procedures must be developed to encourage
positive least cost integrated resource planning accomplishments. In the
interest of moving forward with implementation of least cost integrated
resource planning in North Carolina, the Commission finds that it s
appropriate for the utilities to initiate deferral accounting procedures for
the purpose of accumulating and deferring costs associated with implementation
of Commission approved least cost integrated resource plans, including a return
at each utility's last approved overall rate of return. The Commission
concludes that each utility should be required to file its proposed plan for
recovery of these costs with its next short-term action plan in this docket.
The companies' filings should address the kinds of costs that they are
proposing to accumulate and defer for future inclusion in rate case
proceedings.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 12

NCEMC witness J. Burton Solomon testified that CP&L's refusal to provide
CP&lL's real-time system demand signal to NCEMC was detrimental to the
effectiveness of NCEMC's load management activities. Solomon testified that
CP&L had refused to make it available to NCEMC for use in administering its
load management program. Solomon testified that CP&L's LCIRP should not be
approved without requiring CP&L's full cooperation in providing NCEMC the
information necessary to put its load management program on an equal footing
with that of CP&L. On cross-examination, CP&L established that it had been
negotiating with NCEMC with respect to providing its real~time system demand
signal. It was further established that NCEMC would probably activate such
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signal during non-peak months as well as peak months and in fact would probably
activate its load control program every month of the year. Further, it was
established that to the extent that NCEMC was able to use CP&L's real-time
system demand signal and to activate its load control program, NCEMC could
reduce its loads on CP&L and alter the allocation of costs between the retail
and .wholesale jurisdictions. CP&L established that its retail customers
receive a credit of $2.00 per kW for CP&L's water heater control program and
that the demand rate paid by NCEMC to CP&L under FERC-approved rates is
approximately $16.17 per kW. This would indicate that for every kW that NECMC
was able to reduce in terms of its contributions to CP&L's system peak, NCEMC
would receive a benefit of $16.17 per month versus the $2.00 per month benefit
received by CP&L's retail customers. The Commission believes the $2.00 per
month credit allowed retail customers is consistent with the reduction in cost
of service. However, the $16.17 per month credit would allow wholesale
customers a credit greater than the value of the kW savings and would add to
the cost of service for other customers.

Based on the foregoing, the Commission is of the opinion that it should
not order CP&L to provide its real-time system demand signal to the NCEMC.
There is a strong possibility of revenue requirements inconsistent with cost
reductions being shifted from wholesale customers to retail customers were such
a signal to be provided by CP&L without any corresponding change in NCEMC's
rate design, thereby increasing the cost of electricity to CP&L's retail
customers. CP&L and NCEMC have been negotiating with rvespect to CP&L's
providing its real-time system demand signal, and the question of whether the
signal should be provided is an issue that can be raised by the NCEMC at the
FERC.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 13

CIGFUR-II witness Nicholas Phillips, Jr., raised several issues with
regard to resource options in this proceeding. These issues included: (a)
interruptible rates; (b) cogeneration rates; and (c) the question of whether
purchase capacity cost should be included in an automatic-type fuel adjustment
mechanism.  Witness Phillips recommended, among other things, that the
Commission require CP&L to incorporate in fits resource plan an industrial
curtailable rate with a higher discount than CP&L currently has on file; that
CP&L be required to submit a cost benefit analysis of additional cogeneration
capacity comparing the cost of an appropriate coal-fired unit versus the cost
of CP&L's planned capacity purchases and planned capacity addition; and that
the Commission deny any pass-through of purchase capacity cost in a fuel
adjustment clause or any similar automatic adjustment clause.

CP&L established on cross-examination that its current industrial
curtailable rate had been proposed by the Company and addressed by the
Commission in the 1988 general rate case, Docket No. E-2, Sub 537. CP&L
further established that its cogeneration rates were approved by the Commission
in the Commission's most recent avoided cost proceeding pursuant to the
provisions of PURPA. The Commission would also note that the concern of
CIGFUR~TI with respect to the passing-through of capacity purchase costs in an
automatic fuel proceeding is not warranted since North Carolina General Statute
62-133.2 does not permit the pass-through of nonfuel-related costs to
ratepayers. To the extent that a utility is incurring nonfuel-related costs
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with respect to any purchase it makes from another utility, the utility is
required to seek recovery of those expenditures during a general rate case.

Given the fact that each utility's curtailable rate was established by the
Commission as a result of full evidentiary hearings in general rate cases and
the fact that each utility's cogeneraticn rates were established by the
Commission pursuant to Commission Order in the Commission's most recent
biennial proceeding pursuant to PURPA, the Commission does not believe that.
this is the proper forum to address these matters. This hearing is not
designed to be in the nature of a rate case or fuel proceeding, and the
Cgmmission declines in this proceeding to establish any specific rate or level
of rates. :

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 14

Docket No. E-2, Sub 457, was established in 1982 to consider dual fuel
rates proposed by CP&L and by Vepco. Dual fuel rates are electric rates
applicable to residential customers having electric heat pumps with alternative
fuel backup systems to supply supplemental heat. Electric heat pumps normally
utilize electric resistance strip heaters for supplemental heat when outside
temperatures drop to a predetermined level. By utilizing an alternative
supplemental heat source for the heat pumps and thus eliminating electric
resistance strip heating, electric utilities hope to reduce peak winter demand
on their systems. The cost savings associated with such reduced peak demand
would then be passed on to the dual fuel customer in the form of lower rates
per k¥h.

On March 2, 1984, following extensive hearings and oral argument, the
Commission issued its Final Order Establishing Dual Fuel Test Program and
Ruling on Exceptions and Motions in Docket No. E-2, Sub 457.° Among other
things, the March 2, 1984, Final Order (and the Order Amending Final Order
issued March 22, 1984) required: (1) that the dual fuel tariffs proposed by
CP&L and Vepco be approved subject to certain limitations; (2) that a test be
initiated to study the impact of dual fuel rates and appropriate rate levels;
and (3) that the results of the studies be reported to the Commission not later
than May 1986.

In May 1986, reports were filed by CP&L and Vepco regarding the results of
their test programs. CP&L reported that it was unable to recruit enough
customers to its dual fuel rate for an adequate sample size, so the Company was
authorized by the Commission to extend its test program through the 1987-88
heating season and to include the Asheville service area in the program.

On April 7, 1989, in Docket No. E-100, Sub 58, CP&L filed testimony and
exhibits regarding various demand-side resource programs under consideration,
including dual fuel heating systems. The testimony and exhibits cited the
Company's findings on dual fuel systems, and recommended withdrawal of the
Company's dual fuel tariff.

On July 18, 1989, Public Service Company of North Carolina filed a motion
in Docket No. E-2, Sub 457, to close the docket without further filings by the
parties and to allow CP&L to withdraw its dual fuel tariff. CP&L responded
that it had no objection to closing the docket, but contended that the status
of its dual fuel tariff should be the subject of inquiry in the current least

51



GENERAL ORDERS - ELECTRICITY

cost hearings in Docket No. E-100, Sub 58, and that no action should be taken
regarding said tariff in Docket No. E-2, Sub 457.

On November 30, 1989, the Commission issued its Final Order in Docket No.
E-2, Sub 457, specifying in part "that no further action shall be taken
regarding the dual fuel tariff of CP&L in" Docket No. E-2, Sub 457.

In its LCIRP filing in Docket No. E-100, Sub 58, CP&L cited findings that
the target market for the existing dual fuel control rider is small; that only
a third of those who have installed dual fuel systems indicate any interest in
the rider; and only 14 customers are actually taking service under the rider.
CP&L recommends the withdrawal of Dual Fuel Rider 60C. No one opposed the
recommendation in Docket No. E-2, Sub 457, or in Docket No. E-100, Sub 58.

The Commission is of the opinion that the Company should be authorized to
withdraw its existing dual fuel rider.

IT IS, THEREFORE, ORDERED as follows:

1. That the findings and conclusions of this Order are hereby adopted as
the Commission's current apalysis and plan for the expansion of facilities to
meet the future requirements for electricity in North Carolina pursuant to
G.S. 62-110.1(c).

2. That the stipulations entered into by CP&L, Duke, North Carolipa
Power, and Nantahala in this proceeding are hereby approved as proposed by the
parties. Copies of the stipulations by CP&L, Duke, and North Carolina Power
are attached te this Order as Appendices A, B, and C, respectively. The
stipulation by Nantahala is contained in this Order in the discussion of
Finding of Fact No. 4.

3. That Nantahala shall proceed with jts least cost integrated resource
planning in accordance with the stipulations approved herein pending the
rulemaking proceeding-referred to herein. ,

4, That CP&L, Duke, North Caroiina Power, and Nantahala ,shall file
progress reports with the Commission at six-month intervals as discussed
herein, and that each report shall contain appropriate details showing the
progress on implementation of each utility's response to this Order and to the
stipulations approved herein.

5. That each utility shall file proposed plans for timely recovery of
costs associated with implementation of the least cost integrated resource
plans approved by the Commission, and that such proposed plans shall be fiied
with the next short-term action plans filed herein.

6. That NCEMC shall be required to participate in future least cost

integrated resource planning proceedings in the manner to be determined in the
rulemaking proceeding referred to herein.
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7. That CP&L is hereby authorized to withdraw its experimental dual fuetl
rider from service.

ISSUED BY ORDER OF THE COMMISSION.
This the 17th day of May 1990.
’ NORTH CAROLINA UTILITIES COMMISSION
(SEAL) Sandra J. Webster, Chief Clerk

For Appendix A and Public Staff Consultants' Recommendations See Official Copy
of Order in Chief Clerk's Office.

DOCKET NO. E-100, SUB 58
BEFORE THE NORTH CAROLINA UTILITIES COMMISSION
In the Matter of

Analysis and Investigation of Least 3 ORDER OF
Cost Integrated Resource Planning 3y CLARIFICATION
in North Carolina - 1989/1990 ) -

BY THE COMMISSION: On May 17, 1990, the Commission issued an Order
Adopting Least Cost Integrated Resource Plans in the above-captioned matter.
On June 1, 1990, the Public Staff filed a Motion for Clarification in the
proceeding in which it raised several issues regarding the Order of May 17,
1990. On June 13, 1990, the Attorney General filed a Motion For Clarification
And For Oral Argument If Necessary in which it supported the motion by the
Public Staff. Responses to the motions for clarification were filed by
Carolina Power & Light (CP&L), ODuke Power (Duke) and by N.C. Power on
June 18-20, 1990, in which they generally contended that no clarification is
needed. On June 25, 1990, the Public Staff filed Reply Comments to the
responses by CP&L, Duke and N.C. Power in which it further explained its desire
for clarifications. A brief discussion of the issues raised by the Public
Staff follows.

1. The Public Staff contended that the table of growth rates on page 30
of the Order of May 17, 1990, which is described as “calculated by the Public
Staff," gives the impression that the table represents the Public Staff's
~ forecast when in fact it does not. The Public Staff suggested that the
relevant language on page 30 be revised in order to describe the table of
growth rates more fully. The companies responded that the tables on page 30
should not be changed. The Public Staff replied that it only wants to add
clarifying language, not change the tables.

The Commission is of the opinion that the applicable table on page 30 of
the May 17, 1990, Order should more accurately be described as "provided in the
Public Staff’s proposed order." It appears that the numbers contained therein
were taken from .the companies' filings for the period beginning 1990. The
Public Staff numbers include the DSM savings claimed by the companies because
the companies' filings include the effects of those numbers in such a manner
that the Public Staff could not didentify them and back them out of the
forecasts.
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2. The Public Staff contended that the Order of May 17, 1990, is unclear
as to what Least Cost Integrated Resource Plans (LCIRPs) are being adopted for
the companies. The Public Staff suggested that language be added to the Order
to make clear that the analysis and plans contained in the Order were solely
for purposes of meeting the requirements of G.S5. & 62-110.1(c) and do not
indicate adoption of any company's specific plan.

The Public Staff also contended that the Order of May 17, 1990, lacks
sufficient details if such Order was intended to adopt specific company plans.
However, it indicated that it preferred that the Commission not adopt the
specific details described in its motion if it is made clear that the LCIRPs
were adopted for purposes of this proceeding only.

The Public Staff also contended that the Order should make clear that the
Commission adopted growth rates on page 30 of the Order do not constitute
acceptance of the savings from DSM program as claimed by the companies.
However, it indicated that it does not propose any clarifying language on this
point if it is made clear that the LCIRPs were adopted for purposes of this
proceeding only.

The companies responded that the Order does not need clarifying and that
Finding of Fact No. 7 is very clear that the companies' LCIRPs are reasonable
for purposes of these proceedings.

The Commission notes that Finding of Fact No. 7 finds the companies'
LCIRPs to be reasonable "for purposes of this proceeding" and that Ordering
Paragraph No. 1 adopts the findings and conclusions of the Order as the
Commission's current plan pursuant to G.S. § 62-110.1(c). The Commission is of
the opinion that its adoption of LCIRPs in the Order of May 17, 1990, was for
the purposes of said proceeding pursuant to G.S. § 62-110.1(c) and was not
intended as a substitute for certification proceedings pursuant to
G.S. § 62-110 or 62-110.1(a).

3. The Public Staff contended that Finding of Fact No. 11 and Ordering
Paragraph No. 5 of the Order of May 17, 1990, are unclear as to what is meant
by recovery of costs associated with LCIRP programs. It contended that any
cost recovery mechanisms were intended to focus on demand-side programs only,
not supply-side programs.

The companies responded that the order does not need clarifying on this
point. They contended that evidence in the record supports the need for
incentives for both demand-side and supply-side options (such as wind, solar,
cogeneration, etc.). They also pointed out that Stipulation G.3. recommends
incentives for effective implementation of "LCIRP plans".

The Commission notes that the issue of demand-side versus supply-side cost
recovery mechanisms was not specifically addressed in any of the proposed
orders filed by the parties. Finding of Fact No. 11 refers to cost recovery
for "LCIRP programs," and Ordering Paragraph No. 5 and Stipulation G.3. both
refer to cost recovery for "LCIRP plans." The Commission's original intent was
to decide upon any cost recovery plans after such plans are filed in response
to the Order, and the Commission will take no position on this issue until such
time as specific plans for cost recovery are filed.
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The Public Staff also contended that the Order of May 17, 1990, is unclear
as to whether the Commission intends to allow a cost recovery mechanism only
after approval of a company's plan, or to allow cost recovery immediately based
upon a plan to be approved later.

The Commission‘s intent was to decide upon any cost recovery plans after
such plans are filed, and it does not intend for any such cost recovery plans
to take effect prior to approvai.

IT IS, THEREFORE, ORDERED as follows:

1. That the table of growth rates on page 30 of the Commission Order
dated May 17, 1990, described as "calcuiated by the Public Staff" should more
accurately be described as hereinabove provided;

2. That adoption of the Least Cost Integrated Resource Plans in the Order
of May 17, 1990, was for the purposes of said proceeding pursuant to
G.S. § 62-110.1(c) and was not intended as a substitute for certification
proceedings pursuant to G.S. § 62-110 or G.S. § 62-110.1(a); and

3. That any issues regarding cost recovery plans filed by the companies
in response to Ordering Paragraph No. 5 of the Order dated May 17, 1990, will
be decided after such cost recovery plans are filed.

ISSUED BY ORDER OF THE COMMISSION.
This the 10th day of July 1990.
NORTH CAROLINA UTILITIES COMMISSION
(SEAL) Sandra J. Webster, Chief Clerk

DOCKET NO. E-100, SUB 60
BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Rulemaking Proceeding to Revise Commission )
Rules R8-56 through R8-61 as to Nantahala ) ORDER ADOPTING
Power and Light Company ) REVISED RULE

BY THE COMMISSION: On July 17, 1990, the Commission issued its Order
Proposing Revised Rule in this docket proposing to revise Commission Rule
R8-56(b) with respect to the application of least cost integrated resource
planning rules to Nantahala Power and Light Company. The Order provided for
the filing of comments and further provided that the Commission would proceed
as it deems appropriate following the receipt of comments. No comments have
been filed.

The Commission finds good cause to revise Commission Rule R8-56(b), as
proposed, to read as follows:

(b) Agglicabilitx. These ruies are applicable to Carolina Power &

Light “Company, Duke Power Company, and Virginia Electric and Power
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Company, d/b/a North Carolina Power. Nantahala Power and Light
_ Company shall file such integrated resource planning information and
data as ordered by the Commission.

Until ordered otherwise, Nantahala shall file such integrated resource planning
information and data as set forth in the Commission's Order of May 17, 1990, in
Docket No. E~100, Sub 58.

IT IS, THEREFORE, ORDERED that Commission Rule R8-56(b) should be, and
hereby is, revised as hereinabove provided.

ISSUED BY ORDER OF THE COMMISSION.
This the 11th day of September 1990.
NORTH CAROLINA UTILITIES COMMISSION
(SEAL) Sandra J. Webster, Chief Clerk
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DOCKET NO. G-100, SUB 56
BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
New Federal Safety Standards as Codified in
Title 49 of the Code of Federal Regulations
(CFR), Part 198

) ORDER ADOPTING

) FEDERAL SAFETY

) STANDARDS REGARDING
) STATE ADOPTION OF

) ONE CALL DAMAGE

) PREVENTION PROGRAM
) AND AMENDING RULE

) R6-39

BY THE COMMISSION: As prescribed under Section 5(a) of the Natural Gas
Pipeline Safety Act of 1968, and Section 205(a) of the Hazardous liquid
Pipeline Safety Act of 1989, each state agency must certify that it has
adopted, as of the date of the certification, each Federal Safety Standard
which is applicable to intrastate pipeline transportation under its
jurisdiction.

The United States Department of Transportation recently promulgated new
Federal Safety Standards contained in 49 CFR, Part 198 entitled "Grants for
State Pipeline Safety Programs; State Adoption of One Call Damage Prevention
Program". Part 198 requires each state to adopt or seek to adopt a one call
damage prevention program as a condition to receiving a full grant-in-aid for
the states' pipeline safety compliance program. The final rule implements
Section 303(a) of the Pipeline Safety Reauthorization Act of 1988
(Reauthorization Act) (Pub. 1.100-561; October 31, 1988), which directs the
Secretary of Transportation to require each state to adopt a one call damage
prevention program for the establishment, operation and enforcement of one call
notification systems. The intended effect of these regulations is to reduce
the incidence of excavation damage to gas and hazardous liquid pipeline and
other underground facilities.

49 CFR Part 198 became effective September 20, 1990.

In North Carolina, there already exists a statewide one call system called
the Underground Locating Company (ULOCO), which has been operating since 1977.
A1l npatural gas operators under the jurisdiction of the North Carolina
Utilities Commission are participating members of ULOCO. In addition, the 1985
North Carolina General Assembly passed a 1law under G.S. 87-100 entitled
"Underground Damage Prevention Act" which became effective January 1, 1986.

Under the provisions of G.S. 62-50, the North Carolina Utilities
Commission has safety jurisdiction over all intrastate natural gas pipeline
facilities in North Carolina.

WHEREUPON, the Commission reaches the following

CONCLUSIONS

G.S. 62-31 grants the Commission full power and authority to administer

and enforce the provisions of Chapter 62 of the North Carolina General Statutes
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and to make and enforce reasonable and necessary rules and regulations to that
end. G.S. 62-50 grants the Commission specific authority to promulgate and
adopt safety standards for the operation of natural gas pipeline facilities in
North Carolina.

The Commission finds good cause to adopt the new Federal Safety Standards
contained in 49 CFR, Part 198 requiring State Adoption of One Cell Damage
Prevention Programs. To that end, Commission Rule R6-39 is hereby amended by
adding a new subsection (e) as follows:

(e) The Federal Safety Standards pertaining to Grants for State Pipeline
Safety Programs; State Adoption of One Call Damage Prevention Program
as adopted in 49 CFR, Part 198, and as was in effect on September 20,
1990, and all subsequent amendments thereto, are adopted and shall be
applicable to all natural gas facilities under the jurisdiction of
the Commission.

IT 1S, THEREFORE, ORDERED as follows:

1. That Commission Rule R6-39 be, and the same is hereby, amended in
conformity with the provisions of this Order.

2. That the Chief Clerk shall mail a copy of this Order to all natural
gas utilities and municipal gas systems subject to the jurisdiction of the
North Carolina Utilities Commission.

3. that the Chief Clerk shall transmit a copy of this Order to Mr. George
Tenley, Jr., Director, Office of Pipeline Safety of the United States
Department of Transportation, 400 Seventh Street, S.W., Washington, D.C.
20590.

ISSUED BY ORDER OF THE COMMISSION.
This the 6th day of December 1990.
NORTH CAROLINA UTILITIES COMMISSION
(SEAL) Sandra J. Webster, Chief Clerk
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DOCKET NO. P-100, SUB 72
BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Investigation to Consider Whether Competitive
Intrastate Offerings of Long-Distance Telephone
Service Should be Allowed in North Carolina and
What Rules and Regulations Should be Applicable
to Such Competition if Authorized

ORDER REVISING CAPPED
RATE PLAN AND DENYING
REQUEST FOR PHASE 1II
PROCEEDING

N NN

BY THE COMMISSION: On January 16, 1990, AT&T Communications of the
Southern States, Inc. (AT&T), filed a petition in this docket whereby the
Commission was requested to review and modify its mechanisms for regulating
intrastate interLATA interexchange carriers (IXCs). in North Carolina. AT&T
asserts that competitive developments in the interLATA segment of the long-
distance telecommunications marketplace have rendered the prevailing regulatory
system obsolete and that revisions to the Commission's rules and procedures are
necessary:

(1) To equalize the treatment of all interlATA competitors; and

(2) To provide relief, on an industry-wide basis, from traditional
regulatory mechanisms and techniques that have become unsuitable for
today's competitive interlATA marketplace.

AT&T proposes that the Commission consider its petition in two phases. In
Phase I, AT&T recommends that the Commission return to a policy of treating all
interLATA market participants equally and restore regulatory policies at parity
for all carriers. In support of its position, AT&T cites the following passage
from page 5 of the Order previously entered in this docket by the Commission on
August 25, 1987:

"The Commission further concludes that elimination of the capped
rate pricing scheme is not justified at this time for AT&T. A policy
of treating market participants equally has steadfastly been
maintained in the past, and the Commission is reluctantly altering
its policy in this regard at this time. Since AT&T is the only
long-distance carrier providing originating interLATA 1long-distance
service to all portions of the State and the only provider of certain
types of telecommunications services in the State, the Commission
believes full pricing flexibility for AT&T 1is not in the public
interest at this time. This matter will be monitored on an on-going
basis by the Commission with a goal of establishing regulatory
policies at parity for all carriers as soon as reasonably possible.”

In Phase I, AT&T specifically recommends revising the ceiling rate plan to
treat all interLATA IXCs, including AT&T, equally. AT&T further asserts that
the presence of statewide competition, and particularly the reach of that
competition to all categories of interLATA services, suggests a further step
which the Commission should take to facilitate innovation and to benefit
customers in the public interest. Specifically, with respect to new service
offerings, AT&T asserts that the Commission should allow tariffs to go into
effect on 14 days' notice (instead of the present 30-day period) and treat such
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tariffs as presumptively valid. "Presumptively valid" treatment means that the
tariffs of all IXCs should be allowed to go into effect without suspension.
Any objection or issues with respect to the tariffs should be handled under the
complain; procedures, but such procedures should not delay the effectiveness of
the tariffs.

For Phase II, AT&T proposes a thorough reexamination of the regulatory
mechanisms applicable to interexchange carriers in the interLATA marketplace.
AT&T asserts that under any reasoned contemporary assessment, traditional
public utility measures are unwarranted and inappropriate for the IXC industry.
Accordingly, AT&T proposes that the Commission in Phase IT adopt an explicit
policy of forebearance from traditional rate base/rate of return regulation and
endorse a tariff methodology designed to allow IXC rates to go into effect
promptly and under a presumption of lawfulness. In Phase II, the broader
questions concerning more flexible regulatory measures and policies for the
industry can be explored and hearings conducted as necessary to provide a basis
for that comprehensive review.

In support of its request for a Phase II proceeding, AT&T asserts that no
interLATA carrier enjoys a monopoly franchise of any kind, de jure or de facto;
that the IXCs in North Carolina are well-established and substantial entities;
and that IXCs today bear scant resemblance to traditional public utilities as
fiscal entities. AT&T asserts that it is now in the public interest for the
Commission to place greater reliance on competitive forces, and to espouse a
more flexible system of regulation for interexchange carriers in North
Carolina. To this end, AT&T recommends that the Commission:

1. Forebear from applying rate base/rate return regulation to interLATA
carriers and suspend related vestigial requirements for the filing
and approval of depreciation rates along with any special
requirements with respect to accounting or financial reporting (e.g.,
the Uniform System of Accounts or Form M).

2.  Allow IXC tariffs to go into effect promptly and under a presumption
of lawfulness. Specifically, all IXC tariffs should be permitted to
become effective on no more than 14 days' notice. The Commission
should allow such tariffs to go into effect automatically at the end
of the notice period. Any protest, objection or recommendation by
any interested party.(e.g., a customer, another carrier or the Public
Staff) should be treated as a complaint and handled in accordance
with G.S. 62-73, but only after the tariff in gquestion has gone into
effect. Consistent with fhe state of competition in the interLATA
marketplace, AT&T asserts that IXC tariffs should be presumed to be
lawful, subject to rebuttal by a complaining party.

In addition, tariff requirements for IXCs should be simplified;
specifically:
Cost support requirements for IXC tariffs should be eliminated, as is
the case with new services today.

The Commission should allow alternative and more flexible formats .for

tariffs. For example, IXCs should be permitted to file
generally-applicable terms and conditions for all services, and they
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should be permitted to submit price 1ists showing the rates for their
services, subject again to change on 14 days' notice.

On February 15, 1990, the Commission entered an Order in. this docket
soliciting initial and reply comments from all interested parties regarding
AT&T's petition.

INITIAL COMMENTS

LEXINGTON TELEPHONE COMPANY

On February 9, 1990, Lexington Telephone Company filed comments in support
of AT&T's position. Lexington asserts that it completed its conversion to
equal access for all of its customers on August 27, 1988; that the Company's
subscribers have avaitable a choice of four certificated interLATA carriers and
one reseller from whom to secure competitive long-distance services; and that
competition among IXCs has had positive results for subscribers, such as
declining rates for interLATA long-distance service and increasing choices
among carriers. According to Lexington, equalizing rules and procedures for
all IXCs will insure equitable competition with positive benefits for consumers
of interLATA long-distance services.

STAR TELEPHONE MEMBERSHIP CORPORATION

On February 15, 1990, the Star Telephone Membership Corporation (Star TMC)
filed comments supporting AT&T's petition. Star TMC asserts that the current
environment places AT&T in a precarious situation; that the other major IXCs
have had time to become firmly implanted in their new arenas; and that the
other IXCs should now be prepared to market their wares based on services and
rates provided on a more equitable basis. Star TMC states that, "If the market
is to be competitive then it should be just that."

ELLERBE TELEPHONE COMPANY

On. February 23, 1990, Ellerbe Telephone Company filed the following
comments in support of AT&T's petition:

“InterLATA competition is now a way of 1ife in North Carolina
and the results have been positive for our customers. A1l that
remains is to make the interLATA marketplace truly competitive for
all who wish to participate with uniform rules and procedures
governing those participants."”

CENTRAL TELEPHONE COMPANY OF NORTH CAROLINA

On March 27, 1990, Central Telephone Company of North Carolina (Central)
filed the following comments in support of AT&T's petition:

"Central has been an aggressive implementer of equal access in
North Carolina and at year-end 1988 was 96.2% equal access and as of
July 1989 was 100%¥ equal access. Thus, the opportunity now exists
for all of Central's customers to access IXCs other than AT&T. In
these serving areas there is a minimum of four (4) IXCs to choose
from and either five (5) or six (6) in most areas. Additionally,
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Central's serving areas have numerous resellers providing service and
giving customers additional alternatives. Statewide Central areas
are now served by in excess of fifteen (15) other carriers. These
carriers provide the customers with alternatives beyond the equal
access providers. Indeed, the opportunity for IXCs, other than AT&T,
to enter and exit markets and offer or withdraw services selectively
is in jtself evidence that a functional competitive marketplace does
exist.

"Central believes that the Commission should take this
opportunity, and others which may come before it, to take a positive
and proactive direction regarding alternpatives to traditional rate
base regulation. In the competitive environment of interexchange
carriers the marketplace provides the most effective regulation
available. If there are conditions which the Commission deems
necessary to control, there are other alternatives available. With
regard to the current regulatory environment for local exchange
carriers, the circumstances and timing are right for consideration of
an alternative incentive regulation plan. Just as customers of the
interexchange carriers benefit from industry changes which have
occurred, customers of local service can benefit from incentives for
local exchange carriers to introduce new services, and reduce costs
while controlling service prices."

CITIZENS TELEPHONE COMPANY

On March 28, 1990, Citizens Telephone Company filed comments in support of
AT&T's petition, especially Phase I. Citizens believes that all carriers
should be governed equally if true competition is to exist.

CONCORD TELEPHONE COMPANY

On March 29, 1990, Concord Telephone Company filed comments stating that
the rapidly changing nature of the telecommunications industry may affect the
state of competition among IXCs and that, as a result, Concord does not oppose
an investigation into the issues raised by AT&T in its petition.

CAROLINA UTILITY CUSTOMERS ASSOCIATION, INC.

On March 29, 1990, the Carolina Utility Customers Association, Inc.
(CUCA), filed a response in opposition to AT&T's petition. CUCA takes the
position that "it is too soon to weaken and/or end regulatory control of AT&T
and the interlATA services it provides." According to CUCA:

", . . Granted, in a truly competitive marketplace, regulation
can be reduced or eliminated. Portions of North Carolina may
presently have a truly competitive environment for interLATA
services. However, most areas of North Carolina do not currently
have sufficient alternative carriers in place and providing service
to justify reducing regulatory control over AT&T. Competing carriers
need more time to expand and develop their service offerings
throughout North Carolina before regulation of AT&T should be
relaxed.” )
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CUCA submits that AT&T 1is the only certified long-distance carrier
providing originating interLATA long-distance service to all portions of North
Carolina. Some areas of North Carolina are less profitable to serve than
others. AT&T is now required to serve these less profitable areas under its
certificate. If regulation is relaxed, pursuant to AT&T's proposal, what
impact will this have on some high-cost areas in terms of their rate levels and
the desire of alternative carriers to serve? CUCA supports.a requirement that
all certified long-distance carriers be required, in a reasonable time frame,
to serve each and every LATA in the State. CUCA also opposes AT&T‘s proposal
to reduce the financial reporting now required by the Commission. CUCA asserts
that reducing the financial reporting requirements on AT&T, at this time, would
make it more difficult for the Commission to keep track of the Company's
activities and could be harmful to the development of a truly competitive
telecommunications industry. While CUCA opposes the changes now requested by
AT&T, -it—does not oppose the goals and objectives advocated by AT&T in the long
run. The proposed changes are simply premature at this point in time.

GTE SOUTH

On March 30, 1990, GTE South filed comments in support of AT&T's petition
stating that a "level playing field" should be established for all participants
in a competitive market. GTE supports the contention that AT&T should not be
subject to separate regulatory treatment under the ceiling rate plan on the
theory that the existence of competition mitigates against a different
regulatory treatment for AT&T vis-a-vis the other interLATA IXCs. GIE South
also concurs with AT&T's suggestion that the Commission adopt a flexible
regulatory policy. Given the nature of competition and technology in the
telecommunications area, GTE believes that the public interest will be well
served by such an approach.

GTE South does not support AT&T's request for a 14-day tariff review for
implementation of new service offerings. GTE South believes that this may be
an inadequate period to provide meaningful comment on new tariff proposals
offered by AT&T.

CONTEL OF NORTH CAROLINA, INC.

On April 2, 1990, Contel of North Carolina, Inc. (Contel), filed comments
supporting AT&T's petition to equalize the regulatory treatment of all
interLATA competitors. Contel asserts that if the Commission wishes to promote
interLATA competition, it should subject all participants in the market to the
same rules and regulations as described in AT&T's Phase I request to review the
ceiling rate plan.

Contel agrees with the concept of a competitive interLATA toll market,
and supports the efforts AT&T is making to allow all competitors in that market
to be treated equally. "Equal treatment" includes not only equivalent ability
to interconnect with toll users {equal access), but also identical regulatory
oversight for companies which offer the same service.
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RANDOLPH TELEPHONE COMPANY

On April 2, 1990, the Randolph Telephone Company filed comments in support
of AT&T's petition. Randolph plans to convert to equal access within six
months and feels that its subscribers should have a choice of the carrier to
provide their long distance interLATA calls. According to Randolph, this is
what fair competition is all about. .

US SPRINT COMMUNICATIONS COMPANY

On April 2, 1990, US Sprint Communications Company Limited Partnership (US
Sprint) filed comments in response to AT&T's petition stating that all of the
issues raised by AT&T are of sufficient importance that they warrant extensive
analysis, consideration and review through the hearing process. US Sprint
recommends that the Commission schedule hearings, during which all interested
parties can express their positions in greater detail on the issues. US Sprint
asserts that the issues before the Commission in this proceeding are of
substantial importance so as to merit active participation by all interested
parties through the hearing process. In the interest of due process and
developing a full record, the Commission and other parties should have the
opportunity to question and-cross-examine AT&T's witnesses and observe AT&T's
responses, while also hearing other parties' positions in person on these
important issues.

US Sprint further asserts that AT&T as the petitioner should bear the
burden of proof in this proceeding under G.S. 62-75 and that AT&T's attempt to
shift that burden to its competitors should be denied. US Sprint also takes
the position that AT&T should be required to continue to carry the burden of
proving that its services and rates are just and reasonable, rather than
shifting that burden to AT&T's customers and competitors through AT&T's
proposed presumption of reasonableness. US Sprint asserts that AT&T's petition
effectively eliminates regulatory oversight of AT&T's pricing practices.
According to US Sprint, careful consideration of AT&T's tariff changes is
necessary for a full record and to ensure that the changes are not
anticompetitive and are in the public interest. Given the potential for
contested issues with respect to AT&T's tariffs, it is inappropriate to reduce
regulatory monitoring of AT&T's prices or allow AT&T's price changes to
automatically go into effect without a full opportunity for advance regulatory
scrutiny. Moreover, AT&T's proposed automatic tariff approval process would
stifle tariff challenges by the Commission and competitors due to costly
Titigation and potential customer disruption.

ATTORNEY GENERAL

On April 2, 1990, the Attorney General filed comments stating that the
following issues remain unanswered by AT&T's petition:

(1) Wwhile the number of competitors may be known, the extent and vigor of

that competition is unknown. Monopolies exist even where there is more
than one provider.
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(2) North Carolina is a state with a relatively unurbanized populatien.
How will AT&T's proposal affect rural areas where AT&T is the only viable
originating interLATA facilities-based carrier?

(3) How will the Commission and the Public Staff be able to assess the
viability of competition and the effects of AT&T's proposal if AT&T cuts
back its financial reporting requirements?

The Attorney General recommends that the Commission schedule a public
hearing prior to making any changes in the manner in which interLATA IXCs are
regulated.

MCI TELECOMMUNICATIONS, INC.

On April 2, 1990, MCI Telecommunications, Inc. (MCI), filed comments
stating that it does not oppose AT&T's request that tariff notice requirements
be uniformly applied to all IXCs. MCI does disagree with AT&T's request that
AT&T be allowed to establish rates on 14 days' notice. MCI contends that a
30-day notice requirement for all interexchange carriers would be more
appropriate. This 30-day notice requirement should apply to all four
categories of tariff changes:

(1) Tariff rate decreases
(2) Tariff rate increases
(3) Administrative changes to tariffs
(4) New service offerings

According to MCI, AT&T is still the dominant IXC in North Carolina and the
price-leader. When AT&T reduces a rate for one of its tariffed service
offerings, the entire industry follows suit with similar rate reductions. When
MCI files a rate reduction, the rest of the industry does not necessarily
respond in kind.

In light of AT&T's dominant position in the market and its position as the
price-leader, MCI asserts that it is in the best interest of the entire
industry to retain a 30-day notice requirement for all AT&T tariff changes.
This 30-day period enables other IXCs to evaluate fully AT&T's tariff changes,
calculate what their responses to the tariff changes will be, and make
appropriate tariff filings prior to AT&T's effective date. A shorter notice
period of 14 days would benefit only AT&T. On the other hand, a 30-day notice
requirement applied equally to all IXCs would benefit the entire industry.

MCI does not oppose AT&T's request for elimination of the requirement of
cost support for proposed AT&T rate changes above ceiting rates. MCI states
that whether the requirement of cost support for AT&T is beneficial and should
be continued is an issue to be determined by the Commission.

Likewise, MCI does not oppose AT&T's request for presumptively valid
tariffs, as 1ong as a 30-day notice requirement is applied to all tariff
filings. According to MCI, the 30-day notice requivement affords the industry
time to evaluate AT&T's tariff changes and to determine whether the filing of a
complaint is appropriate.
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MCI does not agree with AT&T that a thorough reexamination of the
regulatory mechanisms applicable to IXCs is necessary at this time. If the
Commission determines that a reexamination 1is appropriate, however, MCI
recommends that a full hearing schedule be developed to allow all parties to
contribute to the record. MCI has no comment on AT&T's specific Phase II
proposal, nor does MCI sponsor an alternative propesal at this time. MCI
states that if the Commission determines that a reexamination of traditional
regulatory mechanisms is appropriate, there may be alternative forms of
regulation more suitable to the present structure of the industry.

Since AT&T is still the dominant carrier in the interexchange market, MCI
asserts that any change in the regulatory mechanisms applicable to AT&T should
ensure that sufficient safeguards exist to prevent AT&T from abusing its
dominant  position. Such  safeguards should include prevention of
cross-subsidies by AT&T from one product to another, prevention of AT&T's tying
tariffed services to each other or to non-tariffed services or products, and
prevention of AT&T's using predatory pricing in any given market.

SOUTHERNNET, INC., d/b/a TELECOM*USA

On April 3, 1990, SouthernNet, Inc., d/b/a Telecom*USA, filed comments in
opposition to AT&T's petition. Telecom*USA asserts that while much of the
discussion regarding AT&T's position of market dominance has centered around
the relationship between AT&T and its rivals, the party most directly affected
by the results of this proceeding will be the North Carolina consumer. If AT&T
is prematurely deregulated, it is consumers who will be forced to bear the
burden of monopolistic pricing and retarded market innovation and growth.
According to Telecom*USA, North Carolina has begun to see benefits from the
mild degree of competition and rivalry which has developed thus far. The
future benefits of a strongly competitive long-distance market cannot be
underestimated. In order to reach this very desirable goal, the Commission
must exercise patience and foresight through the continued prudent regulation
of AT&T and its infant rivals. Telecom*USA states that the important and
delicate decision to deregulate AT&T cannot be made based upon the evidence
before the Commission at this time. While the best national data available
ctearly indicates that any further deregulation of AT&T would be premature, a
decision to deregulate based upon North Caroliuna's market conditions must only
be made after careful consideration of objectively obtained data and extensive
expert testimony.

As a consequence, Telecom*USA asserts that the Commission should deny
AT&T's petition to deregulate in its entirety. In the alternative, the
Commission should institute a formal proceeding in this matter and base its
decision upon a fully-developed record containing an objective investigation of
the long-distance market conditions in the State :of North Carolina. Telcom*USA
believes that the record developed in such an investigation will geographically
demonstrate that any further deregulation of AT&T's North Carolina operations
is contrary to the public interest.

NORTH STATE TELEPHONE COMPANY

On April 3, 1990, North State Telephone Company filed comments in support
of AT&T's petition. North State indicates that it has completed its conversion
to equal access in all of its exchanges and that seven certified interlATA
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carriers are currently competing for the provision of services to the Company's
subscribers. North State recommends that the Commission favorably consider
adopting the changes requested by AT&T in its petition.

PUBLIC STAFF

On April 17, 1990, the Public Staff filed a response in opposition to
AT&T's petition, The Public Staff asserts that although changes have occurred
in the interLATA marketplace since then, the facts show that AT&T still
maintains market power and is the price-setter in that market. Therefore, the
Public Staff. believes that the Commission's present rules for regulating
interLATA IXCs do not need revising at this time and that AT&T's petition
should be denied.

Although AT&T complains that the current rules treat it substantially
differently from other IXCs, the Public Staff states that the market share data
shows that AT&T is substantially different from other IXCs in North Carolina.
For example, while there are a total of 13 competitive IXCs including AT&T
(Military Communications Center and Econowatts, both shown on Exhibit A of
AT&T's petition, are no longer certified), AT&T's share of the total revenues
reported by the IXCs is in excess of 70%. According to the Public Staff, AT&T
has also two and one-half times the market share of all its competitors
combined and over nine times the market share of its nearest competitor.

Despite AT&T's claims that interLATA competition has flourished in the
past five years, the Public Staff takes the position that effective competition
in North Carolina has not yet been achieved. AT&T remains the price-setter in
the interLATA market and most of the reductions in interLATA toll rates have
been the result of actions other than competition. The Public Staff asserts
that of the 24.53% total revenue reductions during the period from January 1,
1984, through January 15, 1990, almost two-thirds have been the result of
actions other than competition. According to the Public Staff, AT&T is the
price-settter in the interLATA market both when rates are reduced and when
rates are increased. Because of AT&T's role as price-setter, limiting AT&T's
rate increases to its capped rates also effectively 1limits the rates of the
other IXCs. Thus, continuing to apply the Commission's current capped rate
rules to AT&T permits the Commission to retain control over what all IXCs
charge. ’

The Public Staff believes that the Commission's current rules for
regulating interLATA IXCs should continue to be followed since effective
competition has not been achieved in the interLATA market as evidenced by
AT&T's having a greater than 70% share of the market and being the
price-setter. AT&T's unique position in the long-distance arena justifies the
continuation of rate base regulation as well as the current accounting,
depreciation and reporting requirements. The Public Staff believes that
following the current rules is necessary and reasonable to ensure that
long-distance service is regulated in accordance with the public interest.
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ATLANTIC TELEPHONE MEMBERSHIP CORPORATION

On April 19, 1990, the Atlantic Telephone Membership Corporation filed the
following comments in support of AT&T's petition:

"Atlantic Telephone Membership Corporation is a co-op serving 19,849
access lines in southeastern North Carolina. A1l our central offices
have been converted to digital but we do not yet have equal access.
"We have reviewed AT&T's petition for flexible regulation in North
Carolina and would like to express our support for implementing the
provisions of the petition as filed.

"We support the phased approach and believe Phase One should be
implemented as soon as possible.”

REPLY COMMENTS
CAROLINA TELEPHONE LONG DISTANCE, INC.

On April 26, 1990, Carolina Telephone Long Distance, Inc. (CTLD), filed
reply comments stating that after review of the initial comments filed in this
docket, CTLD has become increasingly concerned that, if AT&T is granted all of
the relief sought in its petition, AT&T could choose to deaverage its rates on
a geographic basis. Of course, AT&T could then charge different rates in
various areas of the state. Should AT&T be allowed to geographically deaverage
its rates, AT&T could effectively price its services to target specific
competitors who do not originate traffic statewide. CTLD is such a competitor.
It is CTLD's position that it would not be wise at this time for the Commission
to permit the geographic deaveraging of rates, and CTLD opposes granting of
AT&T's petition to the extent such action could be construed to permit
geographic deaveraging toll rates. CTLD hopes and expects that the Commission
will order hearings at which CTLD's concerns can be more thoroughly addressed.

US SPRINT
On April 30, 1990. US Sprint filed reply comments renewing its previous
request for a hearing to address the unresolved and disputed issues in this

matter. US Sprint also requested the Commission to refrain from modifying
existing regulatory oversight without benefit of a full record.

AT&T

AT&T filed its reply comments on May 1, 1990. AT&T asserts that it has
demonstrated that telephone subscribers in North Carolina now have abundant
choices of carriers and services to meet their telecommunications needs. The
pivotal fact is that approximately 85% of all customer lines in the state today
are served by equal access-—a figure slated to rise to 88% by the end of the
year. An additional 10% of subscriber lines presently are served by at least
one additional long-distance carrier other than AT&T through Feature Group A or
B access. Thus, the overwhelming majority of North Carolina customers can
freely choose an interLATA carrier. Moreover, AT&T asserts that its
competitors offer a complete range of services, including WATS~1like, 800-1ike,
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and. private line as well as custom and specialized services in addition to
message telecommunications service (MTS).

AT&T asserts that the "market dominance" contentions of the Public Staff
and SouthernNet are faulty since open entry into the interLATA telephone market
is now a reality in North Carolina. AT&T takes the position that market share
data is particularly misieading because it is the product of past regulation
and the bygone days of de jure barriers to entry. According to AT&T, a high
market share can evidence just the opposite of what the Public Staff and
SouthernNet claim for it, when it is realized that AT&T serves customers
throughout the state, in high cost and rural areas as well as the financially
more attractive regions where its rivals have chosen to concentrate. Large
numbers of low volume customers or revenues from areas of unusually high costs
are hardly evidence of market strength much less “dominance.”

AT&T states that if one is to look at market share data at all, the
relevant data 1is that which indicates what is happending today in the
marketpTaEe in terms of growth and trends in share. As the FCC recently
reported:

"For the period since mid-1984, industry traffic volume has grown at
an annual rate of 13%, AT&T's traffic has grown at a rate slower
than the industry average and the remaining traffic, handled by all
other carriers, has continued to grow at a rapYd rate-—averaging more
Than 30% per year, i

"The result of an AT&T growth rate slower than the industry average

has been a declining market share for AT&T. . . AT&T's share of the

overall market for interstate switched minutes has™declined Trom over
1n late 1984 to b4% tn the fourth quarter of 1989."

AT&T asserts that although this is interstate data, it is at least more
meaningful and more indicative of the dynamics of the marketplace than the
revenue data presented by the Public Staff and the older information cited by
SouthernNet. It shows, above all, that customer choice in the long-distance
market is viable and effective.

AT&T asserts that the positions taken by SouthernNet and the Public Staff
reflect misguided philosophies of regulation in a competitive environment. The
Commission's proper role instead should be to facilitate entry by new
competitors, as ordained by the General Assembly in enacting G.S5. 62-110(b) and
as it has done, thus affording customers ample and viable choices. It should
then let customers decide which rivals will succeed and which will fail. The
theory that some competitors should be dragged down, either to ensure that
others succeed (as advanced by SouthernNet) or to Ycontrol" others (as
éuggested by the Public Staff), is unsound and should be rejected by the

ommission.

1 Long Distance Market Shares: Fourth Quarter, 1989, Industry Analysis
Division, Common Carrier Bureau, Federal Communications Commission,
March 20, 1990, (emphasis supplied by AT&T).
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AT&T asserts that in approving its proposals for Phase I, the Commission
would join a growing number of state regulatory bodies which have concluded
that it is time for equal and flexible regulation of IXCs. Of the 42
multiple-LATA states, all but a handful have adopted some form of full or
partial pricing flexibility, and while initially most states applied “two-tier"
regulation to AT&T and the IXCs, nearly half of the states now apply the same
rules to AT&T as to its competitors. AT&T states that these reforms are
directly benefiting customers and that a Federal Trade Commission report has
concluded that AT&T's rates are "significantly lower in states that allow
pricing flexibility. . .* Experience has confirmed that increased reliance on
alternative and more flexible regulatory approaches leads to reduced prices as
competition controls the marketplace. This Commission has begun the process of
adjusting IXC regulation to conform to the demands of competition with the
ceiling rate plan. It is now time to take the next step by applying flexible
regulation equally to all IXCs, including AT&T.

AT&T also offers additional commitments designed to meet concerns
expressed in the comments offered by other parties:

(1) AT&T will continue to serve all of North Carolina and will not,
without prior Commission approval, suspend or withdraw service from any
geographic area; and

(2) AT&T will maintain distance-averaged long-distance rates for as long
as access charges remain reasonably comparable across the state, and in
any event will not depart from distance averaging without prior Commission
approval.

AT&T states that it is also prepared to offer a further commitment in
order to expedite the completion of Phase I of these proceedings: AT&T will,
for a period of one year, adhere to the current rate ceilings for Dial Station
(DDD) service in North Carolina. Thus, for basic direct-dialed long-distance
service, the existing ceiling rates would remain in effect during this period
as a corollary to the other relief sought by AT&T in Phase I. AT&T further
states that it does not in the slightest concede the necessity to perpetuate
ceiling rates for DDD service; this commitment is offered simply to assist the
Commission in concluding Phase I. Any questions with respect to a continuing
geed f%r AT&T ceiling rates for DDD service could be addressed promptly in

hase II.

AT&T also reasserts its position that the Commission should permit tariffs
for new services to go into effect on 14 days' notice and subject to a
presumption of lawfulness. "Presumptively valid" treatment means that the
tariff should be permitted to go into effect automatically, and any objection
or challenge should be handled as a complaint proceeding after the fact; i.e.,
after the tariff is in effect. According to AT&T, the logic of this proposal
is straightforward: Existing services introduced under the prevailing
regulatory system will remain in effect and available as before, and no
customer is in any manner compelled to take a new service. Thus, the
marketplace will decide if the service is meritorious or not, at no risk to
customers--who can only be better off. AT&T asserts that there is no
legitimate reason for delaying new services, nor for requiring the carriers
bringing them to market to bear the regulatory burden of proof (in addition to
that borne in the marketplace).
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AT&T states that for complaint proceedings other than investigations
instituted by the Commission, G.S. 62-75 expressly allocates the burden of
proof to the complainant. Moreover, as a matter of statutory empowerment, AT&T
asserts that US Sprint ignores G.S$. 62-110(b), which provides that
"[n]Jotwithstanding any other provision of law, the terms, conditions, [and]
rates . . . for long distance services offered on a competitive basis" are to
be regulated by the Commission "in the public interest.” The public
interest--here the interest of customers in not having new services delayed by
regulatory gamesmanship and having them tested in the marketplace in preference
to the hearing room--warrants the treatment proposed by AT&T. Any party with a
complaint concerning a new service could proceed under G.S. 62-75; the
complaint procedure would provide a regulatory backstop to guard against any
truly objectionable tariff filing.

AT&T concludes 1its reply comments by requesting the Commission to
establish an expeditious hearing schedule on Phase II of its petition.

MCI TELECOMMUNICATIONS CORPORATION

On May 2, 1990, MCI filed reply comments restating its position on the
Phase 1 issues, but opposing AT&T's Phase II request for a full reexamination
of regulatory mechanisms applicable to IXCs as being inappropriate and
unnecessary at this time. MCI states that any departure from full regulation
must be cautious and fully considered. MCI agrees that there is insufficient
evidence justifying further deregulation of AT&T, but does not oppose the
limited steps of the elimination of ceiling rate constraints, the elimination
of cost support for rate changes above ceiling rates, the equalization of
tariff notice requirements for all IXCs, and the allowance of presumptively
valid tariffs. If the Commission does allow AT&T to have the same notice
period for proposed tariffs as other IXCs have, it should be at least 30 days
to a;;ow other interested parties time to understand and evaluate the proposed
tariffs.

According to MCI, the concerns voiced by the Public Staff, the Attorney
General, CUCA, US Sprint and Telecom®USA about the lack of evidence justifying
further deregulation of AT&T apply with full force to AT&T‘s Phase II request
for eliminating regulation and adopting a "hands-off" policy. Some of these
commentors asked the Commission to hold hearings to develop evidence on the
degree of competition and interLATA market conditions in North Carolina. For
example, the Attaorney General, CUCA and US Sprint urged that there should be
extensive analysis, consideration and review through the hearing process
directed toward all aspects of the petition before the Commission takes any
action on either Phase I or Phase II.

MCI notes that most of the independent telephone companies filed comments
favoring interLATA competition and supporting AT&T's petition. Their comments
imply that all actions suggested by AT&T's petition will enhance interLATA
competition. However, MCI states that in order for interlLATA entry to evolve
into full competition, the former monopoly carrier must be restricted from any
opportunity to wield its inherent market power to the detriment of North
Carolina customers and potential competitors. According to MCI, until
competition fully develops in North Carolina, Commission action on AT&T's Phase
II request for further deregulation is unjustified and premature.
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MCI therefore believes that the Commission should deny AT&T's Phase II
proposal. The limited data developed through the comments that were submitted
show that AT&T is still so dominant, and the competition so far from sufficient
vigor, that extensive hearings would be premature and a waste of the
Commission's time. However, if the Commission grants the request for hearings,
the ‘hearings must be conducted on the record with opportunity for MCI and other
interested parties to participate in developing the record and to comment on
alternative forms of regulation.

On May 8, 1990, AT&T filed a motion in this docket requesting the
Commission to schedule an oral argument to consider its petition.

WHEREUPON, the Commission reaches the following
CONCLUSIONS

B8y Order entered in this docket on February 22, 1985, the Commission first
authorized intrastate interLATA long-distance competition in North Carolina by
facilities-based carriers and resellers. The Commission further concluded that
the public interest required that all interlATA carriers should be regulated on
at Jeast a streamlined basis during the initial phases of intrastate
long-distance competition. This was the genesis of the Commission's initial
capped or ceiling rate plan which governs tariff filings and rate changes for
AT&T and the other IXCs. The capped rate plan has subsequently been revised on
two occasions, most recently in September 1987. '

The capped rate plan currently specifies the following procedures for rate
changes proposed by AT&T. Proposed increases in rates above AT&T's current
capped rates will be evaluated on a case-by-case basis to determine whether
such matters may be handled as either a complaint proceeding or as a general
rate proceeding. AT&T must file proposed tariffs along with a written
explanation of its filing, cost support and a proposed customer notice for
review by the Commission and the Public Staff. A determination of the
procedures for handling any such filing will be made within 14 working days
from the date of any such filing. To increase rates up to its current capped
rates, AT&T must file a tariff and proposed subscriber notice with the Public
Staff at least 14 days prior to the proposed effective date of the change. In
addition, the proposed customer notice must be sent to all affected subscribers
at least 14 days prior to the effective date of the change. If any proposed
notice to customers is found to be inadequate, the impiementation date of the
rate change will be suspended until such time as customers are adequately
notified. This requirement is also applicable for any rate restructure which
wouTd result in a combination of rate increases and decreases to AT&T's
subscribers not exceeding the Company's capped rates. A1l decreases in rates
may become effective after filing appropriate tariffs with the Public Staff at
least 14 days prior to the proposed effective date.

The capped rate plan currently specifies the following procedures for rate
changes proposed by the IXCs other than AT&T. To 1increase rates, the
facilities-based carriers and resellers other than AT&T must file tariffs and a
proposed subscriber notice or notices with the Public Staff at least 14 days
prior to the proposed effective date of the change. In addition, the proposed
notice to customers must be sent to the affected subscribers at least 14 days
prior to the effective date of the change. If the proposed notice is found to
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be inadequate, the implementation date of the rate change will be suspended
until such time as customers are adequately notified. This requirement is aiso
app11cab1e for any rate restructure wh1ch would result in a combination of
increases or decreases to the carrier's subscribers. All decreases in rates
may become effective after filing appropriate tariffs with the Public Staff at
least 14 days prior to the proposed effective date.

The capped rate plan further provides that all IXCs including AT&T may add
new services by filing appropriate tariffs with the Public Staff at least 30
days prior to the effective date of the change.

The Commission has carefully considered AT&T's petition in this docket as
well as the comments offered by all of the parties and concludes that good
cause exists to adopt certain of the Phase I modifications to the capped rate
plan proposed by AT&T. Specifically, the Commission will henceforth allow
AT&T, except for its message telephone service (MTS) and voice grade private
line rates, to increase or decrease its remaining rates in the 'same manner and
subject to the same terms and conditions as the other IXCs. This change will
afford AT&T with significantly more pricing flexibility than it has today and
is a step toward further equalization of the regulatory treatment afforded all
interLATA long-distance competitors. At the same time, however, the Commission
is convinced that AT&T's interLATA MTS and voice-grade private line rates
should remain subject to the capped rate plan since AT&T continues to be the
only long-distance carrier providing those services to all portions of the
state and is still the price-setter as a result of its market power. The
interests of residential and small business customers continue to warrant the
greater protection afforded by the capped rate plan. The time for full
regulatory parity in the interLATA marketplace has still not arrived. The
Commission will retain the 1l4-day notice period now specified in the capped
rate plan rather than adopting the 30-day period recommended by MCI. To our
knowledge, the 14-day notice requirement has worked well to date and does not
need to be changed.

As a matter of clarification, special service arrangements offered by AT&T
will continue to be processed and considered under the procedures specified in
Section B5.1.C of the Company's North Carolina tariffs and will not be affected
by ‘the capped rate plan or this Order. This 1is also true for special
arrangements offered by the other IXCs.

The Commission will also grant that portion of AT&T's petition to amend
the capped rate plan to allow tariffs for new service offerings to
automatically go into effect after a minimum notice perfod and to treat such
tariffs as presumptively valid. The Commission finds good cause to approve
this procedure for all IXCs as a mechanism to stimulate competition, facilitate
innovation, and benefit consumers in the public interest by making new services
available on an expedited basis. AT&T has proposed that new service offerings
be allowed to become effective on only 14 days' notice. The capped rate plan
currently provides that the IXCs may add new services by filing appropriate
tariffs with the Public Staff at least 30 days prior to the effective date of
the change. MCI filed comments in this docket indicating that it does not
oppose AT&T's request for presumptively valid tariffs, as long as the 30-~day
notice requirement s retained. According to MCI, the 30-day notice
requirement affords the industry time to evaluate AT&T's tariff changes and to
determine whether a complaint should be filed. The Commission agrees with MCI
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on this point and will retain the 30-day notice reguirement for tariff filings
made by IXCs to add new services. Retention of the 30-day notice requirement
for new services will also afford the Public Staff with reasonable opportunity
to evaluate such tariff filings and to propose, request, and/or negotiate
tariff changes with the affected IXC which may be appropriate and in the public
interest. The Commission is hopeful that the IXCs will remain flexible and
willing to consider any technical tariff changes suggested by the Public Staff
in particular, in order to minimize to the maximum extent practicable formal
complaint cases.

As a condition to our decision to amend the capped rate plan as set forth
above, the Commission will, as a matter of policy, require AT&T to abide by its
commitments to (1) continue to serve all of North Carolina and (2) maintain
distance-averaged long-distance rates. These policies are important to protect
the interests of consumers as competition develops in North Carolina.

The Commission further concludes that good cause exists to deny the
Phase II portion of AT&T's petition in its entirety. This action is consistent
with the position taken in this docket by the Public Staff, CUCA, and at least
two of the IXCs. The Public Staff asserts that AT&T's petition should be
denied at this time because AT&T still maintains 'market power and is the
price-setter in the interLATA market in North Carolina. According to the
Public Staff, market share data shows that AT&T continues to be substantially
different from other IXCs; i.e., AT&T's share of the total intrastate revenues
reported by the IXCs is in excess of 70% and AT&T still has 2.5 times the
market share of all its competitors combined and over nine times the market
share of its nearest .competition. Despite AT&T's claims that interlLATA
competition has flourished in the past five years, the Public Staff asserts
that effective competition has not yet been achieved since AT&T continues to be
the price-setter in North Carolina and most of the reductions in interlATA toll
rates -to date have resulted from actions other than competition. According to
the Public Staff, AT&T‘'s unique position in the long-distance arena justifies
the continuation of rate base regulation as well as the current accounting,
depreciation, and reporting requirements. Telecom*USA asserts that if AT&T is
prematurely deregulated, consumers will be forced to bear the burden of
monopolistic pricing and retarded market innovation and growth. According to
Telecom*USA, North Carolina has begun to see benefits from the "mild" degree of
competition and rivalry which has developed thus far and the future benefits of
a strongly competitive long-distance market cannot be underestimated. In order
to reach this very desirable goal, Telecom*USA asserts that the Commission must
exercise patience and foresight through the continued prudent regulation of
AT&T and its “infant" rivals.

MCI asserts that AT&T is still so dominant, and the level of competition
so far from sufficient vigor in North Carolina that hearings on AT&T's Phase II
proposal would be premature and a waste of time. MCI urges the Commission to
proceed cautiously and asserts that until competition fully develops in North
Carolina, AT&T's Phase II request for further deregulation is unjustified and
premature. MCI states that in order for interLATA entry to evolve into full
competition, AT&T must be restricted from any opportunity to wield its inherent
market power to the detriment of consumers and potential competitors. CUCA
asserts that most areas of North Carolina do not currently have sufficient
alternative carriers in place and providing service to justify reducing
regulatory control over AT&T and that competing carriers need more time to
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expand and develop their service offerings before regulation of AT&T should be
velaxed. CUCA also takes the position that any reduction of the financial
reporting requirements expected from AT&T at this time would make it more
difficult for the Commission to keep track of the Company's activities and
could be harmful to the development of a truly competitive telecommunications
industry. The Attorney General, US Sprint, and CTLD also filed comments
indicating significant concerns about the possible impact of further
deregulation of AT&T.

Beginning with the initial authorization of intrastate 1long-distance
competition in-North Carolina in February 1985, the Commission has followed a
policy of measured but progressive reguiatory changes designed to foster a
fully competitive regulatory environment for IXCs. This policy of measured
deregulation has served the State well to date. By this Order, the Commission
has determined that it is in the public interest to further revise the capped
rate plan to authorize a significant portion of the Phase I changes requested
by AT&T. This is the third time the Commission has adopted revisions to the
capped rate plan since its inception. Other revisions will undoubtedly follow
in due course when they are determined to be in the public interest in order to
promote our long-range goal of establishing regulatory policies at parity for
all IXCs. Simply stated, however, it would be premature to pursue or grant
AT&T's request for Phase II relief at this time. The competitive environment
is emerging in North Carolina in a manner which is satisfactory and fair to
consumers and competitors alike and further progress toward that end shouid and
will continue on a measured and progressive, but not precipitative, basis.

Accordingly, the Commission finds good cause to revise the capped rate
plan in conformity with the provisions of this Order. A copy of the revised
capped rate plan is attached hereto as Appendix A. AT&T's petition for a Phase
II proceeding is denied.

1T 1S, THEREFORE, ORDERED as follows:

1. That the capped rate plan be, and the same is hereby, revised as set
forth in Appendix A to this Order.

2. That the petition filed by AT&T in this docket on January 16, 1930,
and its motion for oral argument be, to the extent not granted herein, denied.

3. That AT&T shall continue to provide statewide originating and
terminating interLATA long-distance service in North Carolina and shall not,
without prior Commission approval, suspend or withdraw service from any
geographic area of the State.

4. That AT&T shall maintain distance-averaged interLATA long-distance
rates in North Carolina and shall not depart from distance-averaged rates
without prior Commission approval.

ISSUED BY ORDER OF THE COMMISSION.
This the 6th day of August 1990.
NORTH CAROLINA UTILITIES COMMISSION
(SEAL) Sandra J. Webster, Chief Clerk

Commissioner J. A. Wright dissents.
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APPENDIX A

Initial Establishment of Rates, Charges, and Regulations

A1l new carriers seeking authority to provide long-distance service shall
file tariffs with the application for a certificate reflecting the proposed
immediate service area, regulations, rates, and charges.

Changes in Rates ~ Facilities-Based Carriers and Resellers

To increase rates the facilities-based carriers and resellers other than
AT&T Communications of the Southern States, Inc. (AT&T), must file tariffs and
a proposed subscriber notice or notices with the Public Staff at least 14 days
prior to the effective date of the change. In addition, the proposed notice to
customers must be sent to the affected subscribers at least 14 days prior to
the effective date of the change. If the proposed notice is found to be
inadequate, the impiementation date of the rate change will be suspended until
such time as customers are adequately notified. This requirement is also
applicable for any rate restructure which would result in a combination of
increases or decreases to the carrier's subscribers. A1l decreases in rates
may become effective after filing appropriate tariffs with the Public Staff at
least 14 days prior to the proposed effective date.

Changes in Rates - AT&T

Proposed increases ~in rates above AT&T's current capped rates for message
telephone service (MTS) and voice-grade private lines will be handled as either
a complaint proceeding or as a general rate proceeding. AT&T should file
proposed tariffs along with a written explanation of its filing, cost support,
and a proposed customer notice for review by the Commission and the Public
Staff. A determination of the procedures for handling any such filing will be
made within 14 working days from the date of such filing.

To increase rates for all services other than MTS and voice-grade private
lines and to increase rates up to its current capped rates for MTS and
voice-grade private lines, AT&T must file a tariff and proposed subscriber
notice with the Public Staff at least 14 days prior to the proposed effective
date of the change. In addition, the proposed customer notice must be sent to
all affected subscribers at least 14 days prior to the effective date of the
change. If any proposed notice to customers is found to be inadequate, the
implementation date of the rate change will be suspended until such time as
customers are adequately notified. This requirement is also applicable for any
rate restructure which would result in a combipation of rate increases and
decreases to AT&T's subscribers not exceeding the Company's capped rates for
MTS and voice-grade private lines.

Decreases in rates for all services offered by AT&T may become effective
after filing appropriate tariffs with the Public Staff at least 14 days prior
to the proposed effective date.

Discontinuance of Service - A1l Carriers and Resellers

To discontinue service, the carrier must file appropriate tariffs and a
proposed subscriber notice with the Public Staff at least 60 days prior to the
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proposed effective date of the change. In addition, the proposed subscriber
notice must be sent to the affected subscribers at least 60 days prior to the
proposed effective date.

Additions of New Services - A1l Carriers and Resellers

To add a new service to the carrier's offerings, the carrier must file
appropriate tariffs with the Public Staff at least 30 days prior to the
effective date of the change. No cost support for new services need be filed.
Tariffs for new services will automatically become effective after the minimum
notice period uniess the carrier consents to a suspension and will be treated
as presumptively valid; i.e., any objection or challenge to the tariff will be
handled as a complaint proceeding pursuant to G.S. 62-75. f

Additions to Service Area

Carriers will be allowed to add new originating service areas on one day's
notice to the Commission and the Public Staff by an appropriate tariff filing.

DOCKET NO. P-100, SUB 72
BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Investigation to Consider Whether Competitive
Intrastate Offerings of Long Distance Telephone
Service Should be Allowed in North Carolina and
What Rules and Reguiations Should be Applicable
To Such Competition if Authorized

ORDER DENYING PETITION
FOR RECONSIDERATION

A

BY THE COMMISSION: On January 16, 1990, AT&T Communications of the
Southern States, Inc. (AT&T), filed a petition requesting the Commission to
review its regulatory mechanisms applicable. to interLATA interexchange carriers
(IXCs) in North Carolina in two phases: First, AT&T proposed measures to
equalize the treatment accorded competitive IXCs under the Ceiling Rate Plan;
and, second, AT&T proposed that the Commission should re-examine the
appropriateness of continuing to apply traditional rate base/rate of return
regulation to IXCs. AT&T proposed that the Commission adopt an explicit policy
of forbearance from traditional rate base/rate of return regulation.

On August 6, 1990, the Commission issued an Order revising the Capped Rate
Plan and denying the request for a Phase II proceeding. In denying the Phase
IT portion, the Commission cited views of several of the parties maintaining
that AT&T still possesses significant market power and that consumers would be
disadvantaged by premature deregulation.

On September 5, 1990, AT&T filed a petition for reconsideration. In its
petition, AT&T argued that the decision to dismiss the Phase Il part of its
petition was not factually or logically supported. AT&T asserted that the
Commission had not made its own findings and reasonings explicit since it cited
the views of other parties. AT&T also argued that the Commission had departed,
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without -explanation, from 7its previous policy governing parity for IXC
regulation in finding that -a proceeding on Phase II relief would be premature.

WHEREUPON, the Commission makes the following
CONCLUSIONS

After careful consideration of the filings in this docket, the ‘Commission
believes that AT&T's petition for reconsideration should be denied.

First, the Commission believes that its decision is well supported both
factually and logically and, in fact, contains an exhaustive discussion of the
issues. The Commission specifically stated that it had concluded that good
cause existed to deny the Phase II portion of AT&T's petition and cited the
concerns and reasoning of various parties in support of this view. AT&T's
assertion that the Commission has not disclosed its own findings and reasoning
in this matter is curious. The. Commission's Order is its own, and it has
chosen in effect to incorporate the views of other parties by reference in
support of its conclusion rather than to engage in a tedious recapitulation in
an already lengthy Order.

Second, the Commission does not believe that it has departed from previous
policy regarding the movement toward parity among IXCs. Equal treatment was
accorded to AT&T in all areas except MIS and voice-grade private line services
by the Commission Order, and this is the third time the Commission has adopted
a revision to the Capped Rate Plan. Other revisions will follow in due course
when they are determined to be in the public interest. Regardless of the terms
used (i.e., "long-range" versus "as soon as reasonably possible"), this
Commission 1is continuing to examine the competitive versus regulated
environment in North Carolina and, as stated in the Order, will do so "in a
manner which is satisfactory and fair to consumers and competitors alike and
further progress toward that end should and will continue on a measured and
progressive, but not precipitative, basis."

IT IS, THEREFORE, ORDERED that AT&T's petition for reconsideration dated
September 5, 1990, in this docket be denied.

ISSUED BY ORDER OF THE COMMISSION.
This the Sth day of December 1990.
NORTH CAROLINA UTILITIES COMMISSION
(SEAL) Sandra J. Webster, Chief Clerk
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DOCKET NO. P-100, SUB 84
BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Issuance of Special Certificates for the ) ORDER PROMULGATING
Provision of Telephone Service by Means of ) RULES ON FACSIMILE
Customer-Owned Pay Telephones ) SERVICE

BY THE COMMISSION: On April 25, 1989, the Commission received a letter
from Central Carolina Communications, Inc. (CCC), concerning a credit card
operated pay telephone which has a facsimile machine located within the same
cabinet. Based on this and other information received by the Commission, the
Commission on June 14, 1989, issued an Order Initiating Rulemaking on COCOT-FAX
Services and Promulgating Interim Rule. The interim rule provided that COCOTs
to which a facsimile machine is attached must prominently display a number for
the end-user to call for repair and the price-per-page to be charged for
facsimiles. The June 14, 1989, Order also requested specific comments on 14
questions regarding public facsimile service.

The following entities filed comments concerning this docket: AT&T
Communications of the Southern States, Inc. (AT&T), the Attorney General,
Carolina Telephone and Telegraph Company (Carolina), Central Telephone Company
(Central), Central Carolina Communications, Inc. (CCC), CTR Communications,
Inc. (CTR), GTE South (GTE), Lexington Telephone Company (Lexington), the
Pub]ic Staff, and Southern Bell Telephone and Telegraph Company (Southern
Bell).

Based upon the filings in this docket and upon the record as a whole, the
Commission reaches the following conclusions:

1. The Commission possesses jurisdiction to regulate the provision of
facsimile se¥vice to the public TOTr compensation. The basis for the
Commission's jurisdiction 1s both general and specitfic. The general authority -

derives from the definition of "public utility” as set out in G.S. 62-3(23)a.6.
which reads in pertinent part:

"Public Utility" means a person. . . now or hereafter owning or
operating {n this State equipment or transmitting messages or
communications by telephone or telegraph, or any other means of
transmission where such service 1is offered to the public for
compensation.

The nature of facsimile service is that written or printed documents are
reduced to electronic form and transmitted over the telephone network for
reconstruction in written or printed form on the other end. If this service is
offered to the public for compensation, clearly the person offering the service
is acting as a public utility.

The more specific authority for Commission jurisdiction can be found in
G.S. 62-110(c) which reads in pertinent part:
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(c) The Commission shall be authorized, consistent with the public
interest, to adopt procedures for the issuance of special
certificates to any person for the 1limited purpose of offering
telephone service to the public by means of coin, coinless, or
key-operated pay telephone instruments. , ., The Commission shall
promulgate rules to implement the service authorized by this section,
recognizing the competitive nature of the offerings, and,
notwithstanding any other provision of law, the Commission shall
determine the extent to which services shall be regulated. . .
(Emphasis added) .

It is the Commission conclusion that a person offering facsimile service
to the public for compensation is offering a type of telephone service which
falls under the provisions of G.S. 62-110(c). This conclusion is reinforced
when G.S. 62-110(c) is read together with G.S. 62-3(23)a.6. defining public
utility. The Commission thus possesses the authority to determine the nature
and extent of such regulation.

In the facsimile service context, the question of the extent of
regulations and to whom should these regulations apply are of preeminent
importance. It is well within the Commission's authority, both generally and
specifically, to make rational distinctions taking into account such factors as
the following: The configuration of the instruments by which facsimile service
is offered (e.g., whether it is facsimile service only or with associated voice
capability); the contexts and venues in which facsimile service is offered
(e.g., whether in a copy shop as an adjunct to a non-telecommunication business
or in an airport or building lobby); the practicality of regulation; and the
competitive nature of this particular market.

The Commission recognizes that there has been a "fax explosion" in this
country in recent years. What was once an oddity and a luxury has become a
business and, for some, even a personal necessity. The decisive factor in the
increased distribution of these devices has been their plummeting cost. Most
businesses, and not a few individuals, can afford their own machines. There
has inevitably also grown up the market niche for facsimile service offered to
the public for compensation. The services provided in this market niche are
convenient for the traveller or for the person who has only an occasional need
to utilize a facsimile service.

As a factual matter, there are two major classifications of facsimile
service. There is the voice-facsimile service, in which voice capability is
offered along with facsimile service; and there is voiceless-facsimile service,
in which the instrument provides only facsimile service. As explored in more
detail below, this factual distinction forms an important basis for the
Commission's decision to differentiate between levels of regulation.

In conclusion, the Commission possesses ample authority to regulate the
provision of facsimile services to the public for compensation. However, the
Commission also possesses the authority to make rational distinctions in
deciding the precise extent of such regulation. The appropriate extent of such
regulation is set out below.
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2. The following regulatory framework should apply to the provision of
facsimile service to the gu5i1c Tor compensation:

a. Providers of voice-facsimile service should be reguired to obtain a
certificate from the Commission, but providers of voiceless-~
Tacsimile service should only be required to obtain a PIAS 1ine Trom

the Tocal exchange company.

t

As noted above, there are two major classifications of facsimile service:
voice-facsimile service, in which voice capability is offered along with the
facsimile service, and voiceless-facsimile service, in which the instrument
provides only the facsimile service. According to the information received
from the pdrties, there are a limited number of "free-standing" facsimile
service devices in North Carolina. For instance, Southern Bell stated that it
was aware of only four such machines in its territory, two of which offered
voice and two of which were voiceless. Of course, there are numerous
establishments which offer facsimile service to the public for compensation,
notably, copy centers. It is reasonable tq believe that most of the devices in
these establishments would not have real or intended voice capability and would
therefore be classified as a voiceless-facsimile service.

Given the distinction in the configuration of instrument, the nature of
the marketplace, and the practical limitations on the Commission's ability to
effectually enforce comprehensive regulation, the Commission concludes that,
while all providers of facsimile service to the public for compensation should
be required to obtain a PTAS 1ine from the local exchange company (LEC), only
providers of voice-facsimile service should be required to obtain a COCOT
special certificate.

In so concluding, the Commission is following the recommendation of the
Public Staff in its August 28, 1989, comments which stated in pertinent part:

The Public Staff submits that public facsimile service may be
allowed at any location, but, in accordance with G.S. 62-110(c) and
tariff provisions approved by the Commission, only via PTAS lines.
Provision of public facsimile service would be subject to Commission
rules and LEC tariffs for such lines. The Public Staff does not
believe that individual certification of these public facsimile
providers who do not also provide voice COCOT service is necessary at
this time to protect the public interest. (At p. 1)

The rationale for this recommendation is not hard to discern.
Voice-facsimile service bears a closer affinity--indeed in its voice portion,
an actual identity--with the type of service to which current regulations apply
generally in the provision of COCOT service. By contrast, voiceless-facsimile
service is distinctive from traditional voice service and, as noted below, the
Commission has decided that the facsimile service portion should not be subject
to rate regulation. Thus, the rationale to more fully regulate voiceless
facsimile 1is substantiaily attenuated. Furthermore, to require a COCOT
certificate from voiceless-facsimile providers would in practical terms bring
under more extensive regulation a multitude of new entities, such as copy
shops, which would be difficult to identify, much less to effectually regulate.
As- the Public Staff notes, the individual certification of voiceless~facsimile
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providers does not appear to be necessary at this time to protect the public'
interest.

At the same time, it 1is reasonable to require voiceless-facsimile
providers to obtain a PTAS l1ine. 1In response to a specific question on this
subject, nearly all parties agreed. Requiring a PTAS line would ensure that
the LEC would be adequately compensated and that the charge for the use of the
telephone network for facsimile service to the voice-facsimile provider and the
voiceless-facsimile provider would be equal. This would also serve to prevent
an unfair rate advantage to the voiceless-facsimile provider and, at least on
the margin, not discourage the greater availability of voice-telephone service
to the public. Since it is in the obvious interest of a LEC to ensure that it
receives the income it is due from a PTAS line, as opposed to a Bl line, the
Commission anticipates that the LECs themse1ves will exercise d111gence in
ensuring that voiceless-facsimile providers comply with the PTAS requirement.
If the voiceless-facsimile provider does not so comply, he would be subject to
disconnection by the LEC.

b. The rates and charges to end-users for facsimile service should not-be
regulated. The parties were UNANImOuUSly agreed that the Commission should not
seg a maximum rate for facsimile service. The Public Staff encapsulated the
reasons for this very well in its August 28, 1989, comments:

A maximum rate should not be specified by the Commission for
facsimile service. Numerous alternative discretionary services are
available in the marketplace. 1In addition, we believe that the
public is not accustomed to facsimile service being provided as a
regulated utility service and will be cautious about the ‘use of
public facsimile services. (At p. 4)

The Commission agrees with this reasoning. The Commission therefore
declines to set a maximum rate for facsimile service, nor is it necessary for
facsimile service providers to file tariffs with the Commission. Providers of
voice-facsimile service should note, however, that while the facsimile portion
of their service is not regulated as to rate, the voice portion is subject to
all the requirements which apply to COCOTs generally.

c. Notice of rates and charges to end-users should be prominently posted
at the facsimile machine, This 1s, so to speak, the necessary coro]]ary to the
Tommission's decision not to regulate rates for facsimile service. Such a
requirement—is clearly necessary if the consumer is to make an informed choice
about which facsimile-service provider he wishes to patronize. As with the
above policy regarding rate regulation, nearly all parties agreed to the
proposition that facsimile-service providers should be required to prominently
post rates.

d. Third number, collect, and auto-collect calls should not be permitted
for the facsimile portion of the service. Ihe Commission has traditionally
restricted COCOTS biliing authority to sent-paid calls and calls charged to
commercial credit cards. Charges have been limited to the LEC on AT&T rates
plus an operator surcharge plus $.25. The Commission has recently in its
automated collect calling (ACC) proceeding authorized COCOTS to offer ACC
subject to certain restrictions, such as positive response by the called party,
and to obtain billing and collection services from a LEC for the ACC service.
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The Commission provided that charges for ACC calls could not exceed charges
for comparable live operator-assisted calls. The charge for an ACC call is for
the call itself, a voice-capable communication, together with ancillary and
regulated charges and does not include a charge for an additional or unrelated
service. As such, the ACC call is subject to price regulation, and the called
party who accepts the call has actual or constructive knowledge concerning what
the charges are 1ikely to be.

The called party would not enjoy a similar confidence as to what charges
might be in the case of facsimile service billed by collect, auto-collect, or
third-party mode, since charges for the facsimile service portion of the call
are unregulated. Moreover, the called party has no certain method by which he
might obtain that information. In the operator assisted context, for example,
the operator would have no way of knowing what the charges would be for that
individual facsimile service. In the ACC context, the information would simply
be unobtainable.

The Public Staff has recommended against allowing third party and collect
calls. In its comments, the Public Staff stated:

The Public Staff-has significant concerns about that prospect. At
this time the Public Staff believes that third number and collect
facsimile service should not be authorized. (At page 5)
The Commission agrees with the Public Staff on this point.
e. Facsimile service offered outside of guest rooms in hotels and similarly
situated establishments 1S subject to regulation as set out in s Order.

G.S. 62-3(23)(g) reads as follows:

The term public utility shall not include a hotel, motel, time share
or condominium complex operated primarily to serve transient
occupants, which imposes charges to occupants for local,
long-distance, or wide area telecommunication services when such
calls are completed through the use of facilities provided by a
public utility, and provided further that the local services received
are rated in accordance with the provisions of G.S. 62-110(d) and the
applicable charges for telephone calls are prominently displayed in
each area where occupant rooms are located.

The Commission construes this provision to mean that telecommunications
services provided inside the guest room by hotels, motels, or similarly
situated establishments are exempt from regulatory oversight subject to the
provisos stated. However, this provision does not exclude from the public
utility definition any party, including the hotel or motel, which provides
public facsimile service or other telecommunication services outside of the
guest room, such as in a lobby or front desk, regardless of whether or not the
charges are displayed. The Commission's rationale is that services provided in
these areas are available to the public and not just to hotel or motel patrons.
Furthermore, the clear subject of G.S. 62-3(23)(g) is telecommunications
services within "occupant rooms" where prominent notice of applicable charges
is to be displayed. Therefore, provision of public facsimile service by hotels
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and motels in their public areas is subject to the same provisions as such
service provided by other parties.

3. The LECs should be permitted to provide public facsimile service. The
parties were unanimong that LECs should De permitted to provide public
facsimile service. The Commission concludes that LECs should be permitted to
provide public facsimile service under their certificates of public convenience
and necessity granted under G.S. 62-110. The rules of operation should be
comparable to those under which COCOT public facsimile are permitted. For
example, no collect, third party, or auto-collect would be permitted. LECs
desiring to offer public facsimile service should file amended Public Telephone
tariffs.

IT IS, THEREFORE, ORDERED as follows:

1. That the rules set out in Appendix A are hereby promulgated, and
interim Rule R13-1(1) on the same subject is repealed.

2. That LECs desiring to provide public facsimile service may file
amendments to their public telephone tariffs under terms and conditions
comparable to the rules’ promulgated regulating provision of public facsimile
service by COCOTS.

ISSUED BY ORDER OF THE COMMISSION.
This the 12th day of January 1990.
NORTH CAROLINA UTILITIES COMMISSION
(SEAL) Sandra J. Webster, Chief Clerk

APPENDIX A

Rule R13-1(1) is promulgated to read as follows:

(1) The following rules apply to the provision of facsimile service to
the public for compensation:

(1) For the purposes of this rule, the following definitions apply:

(a) "Facsimile" refers to the device or process by which
information on documents 1is converted to. an electronic
format, conveyed over the telephone network, and
reconverted into documentary form.

(b) "Voice~facsimile" refers to a device providing facsimile
service with associated voice capability so that the
end-user may make a conventional voice telephone call.

(c) "Voiceless-facsimile" refers to a device providing
facsimile service with no associated voice capability for
. the end-user to make a conventional voice telephone call.

(2) Persons providing voice-facsimile service or voiceless facsimile
service to the public for compensation:
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(a) May charge an unregulated rate to end-users for the
facsimile portion of the service.

(b) Shall conspicuously display rates and charges for the
facsimile portion of the service on the facsimile machine.

. (c) Shall not levy a surcharge for a facsimile call charged to
a credit card which exceeds the surcharge for a voice call
charged to a credit card.

(d) Shall not offer or provide facsimile services on a third
number, collect, or automated collect basis.

(3) Persons providing voice-facsimile service to the public for
compensation must: '

(a) Obtain a special certificate from the Commission for the
operation of a customer-owned pay telephone.

(b) As to the voice portion of the device or service, comply
with all provisions of the rules applying to voice-only pay
telephones, including but not limited to the regulation of
rates, notice to end-users, and the requirements regarding
the capabilities and standards for such devices.

(4) Persons providing voiceless-facsimile service to the public for
compensation must obtain a Public Telephone Access Service line
from the local exchange company for the transmission of such
facsimile messages but are not required to obtain a special
certificate 'from the Commission.

DOCKET NO. P-100, SUB. 84
BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Issuance of Special Certificates for the Provision ) ORDER PROMULGATING
0f Telephone Service by Means of Customer-Owned ) COCOT RULE
Pay Telephones ) RECODIFICATION

BY THE COMMISSION: On January 25, 1990, the Public Staff filed a proposed
recodification of Rule R13 dealing with private pay telephones, also known as
COCOTs. On January 31, 1990, the Commission 1issued an Order requesting
comments on recodification of Rule R13. Attached to that Order as an appendix
were the rules proposed by the Public Staff. The January 31, 1990, Order also
promuigated interim rules on automated collect calling to be effective on the
same date as the Southern Bell tariffs were effective.

The following parties submitted comments: North Carolina Payphone
Association (NCPA), Southern Bell Telephone and Telegraph Company (Southern
Bel11), Carolina Telephone and Telegraph Company (Carolina), and the North
Carolina Department of Corrections. The Public Staff filed reply comments on
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March 15, 1990. AT&T filed reply comments on March 19, 1990. B8y and large,
the parties supported the rewrite while offering certain changes of their own.

After careful consideration of the filings in this docket, the Commission
is of the opinion that the Recodification of Rule R13, as proposed by the
Public Staff and as modified by the Public Staff's recommendations in its reply
comments, should be promulgated to replace the current Rule R13. A copy of the
new rules is attached to this Order as Appendix A.

A discussion of the changes proposed by the Public Staff in its reply
comments and the associated issues is set out below:

1. Rule R13-8§c). Insert “calling card" after the word "third number.”
This addition to the facsimile service ('"COCOFAX") rules was suggested by

Southern Bell and supported by the Public Staff. AT&T disagreed with this
addition. It cited language in the Commission's January 12, 1990, Order as
meaning that the Commission was primarily concerned for the called party in a
coliect or third-party context who might not know what facsimile charges he was
subject to. The Commission has carefully examined both points of view and
found merit in the points made by all the parties. Howaver, on batance, the
Commission believes it would be better at this time to exclude calling cards
and restrict facsimile service to sent-paid or commercial credit cards.
Calling cards are far from immune from fraudulent abuse, and it is not hard to
imagine that such abuse may give rise to numerous billing and collection
difficulties which Southern Bell, as a provider of such services, might prefer
to avoid. )

2. Rule R13-5§n2. Rewrite first sentence to clarify Commission policy
regarding™ interexchange company (IXC) equal access. This language was
suggested by the Public Staff in response to Carolina's comments. Carolina
noted that the Commission had, over time, approved various local exchange
company (LEC) tariffs allowing Public Telephone Access Service (PTAS)
subscribers to purchase certain call-blocking options. Thus, COCOTs can
technically circumvent the equal access requirements by purchasing the
call-blocking option. The Commission agrees with the Public Staff that the
policy should be clarified to reaffirm that COCOT providers who are not also
IXCs must arrange their phones for equal access to IXCs on a non-discriminatory
basis. This has been long-standing Commission policy. To emphasize this
point, the Commission concludes that it should draw specific attention to the
equal access provision and should order that a copy of this Order be served on
all certificated COCOT providers.

The Commission further notes that the PTAS tariffs need to be revised to
ensure that blocking options that conflict with Rule R13-5(n) are not offered
to COCOT providers and to accommodate other changes made in Rule R13. In order
to expedite the process and ensure uniformity, the Commission believes that
Southern Bell should prepare a revision of the PTAS tariffs for review by the
Public Staff and Commission, with a view toward other LECs copying or
concurring in this tariff. Southern Bell should submit the revised tariff
within 30 days of the date of this Order. -
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3. R13-4(e). 1Insert words "coin access" before word "charge.” This
addition was suggested by the NCPA. The Public Staff agreed that this was
consistent with the intent of the Rule and did not object. The Commission
concurs in the addition.

4. R13-7$bE and (c). Clarification that positive response means
unequivocal acceptance. he NCPA's proposed modification to Rule R13-7(c)
seemed, in effect, to deffme the term "positive response" as either positive
acceptance or positive refusal. The Public Staff objected to this or any other
change carrying the implication that positive refusal could be required. The
Commission agrees with the Public Staff that the intent of the rule is that
unequivocal acceptance of the call be required. The rule should be so amended
as to make this point even more evident.

5. RlB-ngg. Modify confinement facility rules limitation on
conversation time from 20 minutes to 10 minutes. This change was proposed by
the North Carolina Department of Corrections and supported by memoranda from
numerous corrections facilities who have considerable familiarity with the
problems of providing telephone access to inmates and their own staff
1imitations. The Public Staff did not object to this change. The Commission
believes that this modification is reasonable and should be made.

6. Miscellaneous. In addition to the proposed changes by NCPA noted
above, NCPA also made several other proposals for what amount to substantive
change. For instance, the NCPA proposed that on-1ine screening (OLS), where
available, should be required and should constitute an absolute defense against
unauthorized interexchange 1+ biiling to PTAS lines. In addition to noting
that OLS is used for O+, not 1+ calling and that its purpose is not fraud
control, AT&T argued that providing an "absolute defense" would shift the
responsibility for fraud and uncollectibles from the COCOT to the IXC. The
NCPA also suggested that the Commission institute a proceeding to establish
"fair compensation" for PTAS providers for allowing access to carriers other
than the one designated by the PTAS provider. AT&T replied that the PTAS
providers are already being compensated in. the form of the $0.25 charge and
that no showing has been made that this is inadequate or unfair. For its part,
the Public Staff noted that equal access is a long-standing policy imposing no
new costs for which additional compensation is necessary. The Public Staff
criticized the NCPA proposals as “unnecessary, inconsistent with Commission
policy and the intent of the Rules, and contrary to the public interest." The
Commission concurs with AT&T and the Public Staff and concludes that NCPA's
suggestions should not be adopted.

Forms.* On February 2, 1990, the Public Staff filed a set of three forms
to bé~used by COCOTs in the future: An Application Form, a Request for a Name
Change or Address Change Form, and a Request for Additional Authority
(Automated Collect) Form. The Chairman has already approved the use of the
Name Change and Additional Authority forms on an interim basis. The Name or
Address Change Form required some modification betause the Commission is not
authorized to charge a filing fee for such a change. These three forms will
henceforth be the official forms to be used by the Commission regarding COCOTs
and are attached to this Order,
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IT IS, THEREFORE, ORDERED as follows:

1. That the Chapter 13 Rules (Rule R13-1 et seq.) as set out in Appendix
A be promulgated and the hitherto existing Chapter 13 Rules be repealed as of
the date of this Order.

2. That those portions of the Chapter 13 Rules dealing with provision of
automated collect calling be promulgated as final rules as of the date of this
Order, superseding the interim rules on the same subject promulgated by
Ordering Paragraph No. 2 of the January 31, 1990, Order in this docket.

3. That Southern Bell submit a revision of the PTAS tariffs to reflect
the changes in Rule R13-1 et seq. to the Public Staff and Commission for review
within 30 days of the date of fais Order.

4, That a copy of this Order  be served on all certificated COCOT
providers.

ISSUED BY ORDER OF THE COMMISSION.
This the 29th day of March 1990.
NORTH CAROLINA UTILITIES COMMISSION
(SEAL) Sandra J. Webster, Chief Clerk

(A Copy of the Application for COCOT Certificates can be found on the Official
Copy of this Order in the Chief Clerk's Office.)

’ CHAPTER 13
PROVISION OF TETEPAUNE SERVICE
F CUSTOMER=UWNED PAY TELEPRUNE

BY MEANS 0 INSTRUMENTS

Rule R13-1. Definitions.

(a) Provider, COCOT Provider, or PTAS Subscriber. The subscriber to a
PUBTIC Telephone ACCess SETvice —(PTRST—line offering telephone
service to the public by means of a coin, coinless, or Kkey-operated
PTAS instrument.

(b) Automated Collect Call. A call placed and billed to the called
TeTephone number without the assistance or intervention of a human

operator.
(c) Sent-Paid Call. A call paid for at the time and place of
‘origination with cash or commercial credit card.
(d) End User. The person initiating a call from a pay telephone
t.

(e) Facsimile. The device or process by which information on documents
7% converted to an electronic format, conveyed over the telephone
network, and reconverted into documentary form. A facsimile device
which goes not incorporate a telephone is a "voiceless-facsimile
device.
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PTAS Instrument. A coin, coinless, or key-operated telephone or
Tacsimile device, other than a voiceless-facsimile device, capable of
originating and receiving voice telephone calls.

Rule R13-2. PTAS Line.

(a)

(b)

A1l PTAS instruments and all voiceless facsimile devices operated for
compensation must be connected to the telephone network through
Public Telephone Access Service lines furnished by the local exchange
telephone company. Connection through other facilities or systems is
prohibited.

The PTAS subscriber is responsible for abiding by all applicable
telephone company tariffs. Failure to do so is grounds for immediate
disconnection of service.

Rule R13-3. Certificate.

(a)
(b)
(c)

(d)

(e)

Every provider, before offering any telephone service other than
voiceless-facsimile service, shall obtain a certificate (COCOT
certificate) from the Commission. A certificate is not reguired for
provision of voiceless facsimile service.

Appiication shall be made on a form specified by the Commission.

Every holder of a COCOT certificate wishing to offer automated
collect service shall first obtain specific additional authority from
the Commission to do so. Application for additional authority shall
be made on a form specified by the: Commission. Providers making
initial application for COCOT certification may request authority to
offer automated collect service on the initial application.

Every provider is responsible for ensuring that the mailing address
for all local exchange company bills for lines installed pursuant to
a COCOT Certificate 1is the same as the address shown on the
certificate. The provider is responsible for requesting a revision
of the certificate concurrent with a change of name or address by
filing an appropriate application with the Commission.

Copies of the COCOT certificate must be provided to the 7local
exchange telephone company prior to the establishment of service.

Rule R13-4 Required Notice. The following information must be posted at
each PTAS _SW rumenc:

(a)
(b)

(c)

The apprapriate emergency number (911, operator or other).

Clear operating instructions and procedures for handling repair,
refunds, .and billing disputes.

The current telephone number of the PTAS line and the local address.
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The name, address and COCOT Certificate Number of the provider. The
name, address and COCOT Certificate Number shown on the instrument
must be the same as those shown on the provider's COCOT Certificate.

A prominent display of the coin access charge, if any, which will be
imposed for completion of a O+ or 10xxx-0+ local or long distance
call and for an 800 call.

The name of the presubscribed interexchange carrier(s) or, in
non-equal access areas, the name of the carrier to which O+ and 00+
calls will be routed.

R13-5 General Requirements - Service and Equipment.

(a)

(b)

(c)

(d)

(e)

("

()

(h)

€))

The provider is responsible for the jnstallation, ma%ntenance and
operation of PTAS instruments.

The provider is responsible for payment of a maintenance of service
charge as covered in Section 15 of the applicable telephone company
tariff. The charge is applicable for each visit by the telephone
company to the premises of the provider, when the service difficulty
or trouble report results from the use of equipment or facilities
provided by the provider.

The provider is responsible for meeting all federal, state and local
requirements with respect to provision of customer-provided telephone
equipment for use by hearing-impaired and handicapped persons.

The provider may not contract with, or arrange for his PTAS
instruments to automatically access, any non-certified carrier for
completion of intrastate calls.

The provider may not contract with, or arrange for his PTAS
instruments to automatically access, any carrier other than the
serving lecal exchange company to carry local intrastate calls
originated from his PTAS instruments.

A1l PTAS instruments must be registered and connected to the
telephone network in compliance with Part 68 of the FCC Rules and
Regulations as well as the regulatory and certification reguirements
of the North Carolina Utilities Commission. Subscribers to Public
Telephone Access Service (PTAS) must provide the telephone company
the FCC registration number of each instrument to be connected.

A11 PTAS instruments must be installed in compliance with the current
National Electrical Code and National Electrical Safety Code.

A1l PTAS instruments must be capable of completing local and long-
distance calls.

A1l PTAS instruments must allow access to the "Operator" and
completion of 0- local and long distance calls billed to a credit
card, a third number, or the called number (collect) at no charge to
the end user.
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A1l PTAS instruments must allow completion of 0+ -local and long
distance calls billed to a credit card, a third number, or the called
number (collect).

A1l PTAS instruments must allow access to 911 Emergency Service,
where available, at no charge to the end user.

A11 PTAS instruments must be arranged or programed to allow access to
local and long distance directory assistance at no charge.

A1l PTAS instruments must allow receipt of incoming calls at no
charge.

ATl PTAS instruments, other than those provided by COCOT providers
which are also interexchange carriers, must be arranged or programmed
to allow accéss to all available interexchange carriers on a
non~discriminatory basis. + In an equal access environment, this
requires that the end-user be allowed to access a chosen carrier by
dialing 10xxx-0+, 10xxx-0-, or 950-xxxx. Access through 10xxx~1+ or
10xxx-011+ is not required.

Coin-operated PTAS instruments must be equipped to return the coins
to the caller in the case of an incomplete call.

Coin-operated PTAS instruments must be equipped to accept nickels,
dimes and quarters.

The provider shall at all times maintain a current and complete local
telephone directory at each PTAS instrument.

Special Rules for service within confinement facilities.
Notwithstanding any other rules in this Chapter, PIAS
instruments located in the detention areas of local, state or
federal confinement facilities:

May, if specifically requested by the administration of the
confinement facility, be arranged or programmed to allow.outward-only
calling;

May, 1if specifically reguested by the administration of the
confinement facility, and if the 1local exchange company and
presubscribed interexchange carrier are notified by the provider, be
arranged or programmed to terminate calls after 10 minutes of
conversation time;

Shall be arranged or programmed to block directory assistance (411)
calls, provided that a copy of a current local telephone directory
must be available for inmate access;

Shall be arranged or programmed to allow only 0+ collect calls for
local, intralATA toll, and interLATA toll calls and to block all
other calls including, but not limited to, local direct calls, credit
card calls, third number calls, 1+ sent-paid calls, 0+ sent-paid
calls, 0- sent-paid calls, 0- calls, 800 calls, 900 calls, 976 calls,
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950 calls, 911 calls, and 10xxx calls. Provided, however, that if
specifically requested by the administration of the confinement
facility, 1+ toll and seven digit local dialing may be permitted if
the 1local exchange company or the telephone instrument can block
additional digit dialing after initial call set-up.

Rule R13-7. Automated Collect Capability. PTAS instruments may be arranged
or programmed to provide automated collect calling and the

(a)

(b)

(c)

(d)

(e)

(f)

(9)

(h)

provider may bill called parties who agree to pay for calls,
provided:

The provider has secured the authority to furnish such service as
specified by Rule R13-3(c);

The PTAS instrument is arranged or programmed to require a positive
response from the called party indicating willingness to pay for the
call before completing the call, and to terminate the call without
charge in the absence of a positive response;

Except in the case of a call originated from a confinement facility,
if the recipient of an automated.collect call does not act to either
accept or reject the call, the call must be terminated and a call
must be initiated to an operator of certified -carrier, or
instructions must be provided on how to complete the call using an
operator of a certified carrier. In the case of a call originated
from a confinement facility, the call must be terminated;

Recipients of automated collect calls must not be charged more for
such calls than would have been charged by the local exchange company
for a local or intraLATA collect call or by AT&T Communications for
an interLATA collect call;

The provider must use a local or certified interexchange carrier to
transmit all communications involved in the call;

The provider shall block or arrange for blocking of automated collect
calls to 3500, 976, 950, 700, and 10xxx codes;

The billing authority granted by this rule may be exercised only in
connection with automated collect calls; and

Authorization to employ automated collect capability must not be
taken to allow restriction of the end-user's ability to make other
types of calls, such as customer-dialed credit card or sent-paid coin
calls. See Rule R13-5(i) and (j).

Rule R13-8 Facsimile Service. Providers of facsimile service:

(a)

(b)

.

May charge an unregulated rate for the facsimile portion of the
service; .

Shall conspicuously display rates and charges for the facsimile
portion of the service on or near the facsimile device;
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Shall not offer or provide facsimile service on a third number,
calling card, collect or automated collect basis.

Charges. The provider is responsible for insuring that calls
_g_tomgma ed or terminpated at his PTAS 1ine are rated in
accordance with the following:

Local Sent-paid. The end user of a PTAS instrument may not be
c'm_g'fh'arge more than 25 cents for the carriage and completion of a local
sent-paid call. )

Intrastate, InterlATA Sent-paid. The end user of a PTAS instrument
m_FFhﬁ_rfLay Not Pe charged at a rate nigher than the AT&T MTS rate applicable
to the PTAS provider plus 25 cents for the carriage and completion of
an intrastate, interLATA, sent-paid toll call.

Intrastate, IntralATA Sent-paid. The end user of a PTAS instrument
flay not be charged at a rate nigher than the local exchange company's
MTS rate applicable to the PTAS provider plus 25 cents for the

carriage and completion of an intrastate, intralATA, sent-paid toll
call.

0+ Other Than Automated Collect. The end user of a PTAS instrument
fiay not be charged more than 25 cents by the PTAS provider for a 0+
or 10xxx-0+ local or toll call billed to a‘calling card, to a third
number, or to the called party (collect). The tanffed charges of
the local exchange company or certificated interexchange carrier
handiing the call will also apply to these calls. These tariffed
charges are billed by or on behalf of the carrier handling the call
and are retained by that carrier.

0+ Automated Collect. The recipient of an automated collect call may
not be charged more for the call than would have been charged by the
local exchange company for a local or intralATA collect call or by
AT&T Communications for an interLATA collect call.

0- Calls. A1l PTAS instruments outside of confinement facilities
must allow access to the "Operator" at no charge. The provider may
not impose a charge for completion of 0- local and toll calls billed
to a calling card, a third number, or the called -number (collect).

800 Calls. The end user of a PTAS instrument may not be -charged more
Than 25 cents for the carriage and completion of an 800 call.
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DOCKET NO. P-100, SUB 109
BEFORE THE NORTH CAROLINA UTILITIES COMMISSION
In the Matter of
Tariff Filings by Raleigh/Durham MSA, Fayetteville MSA,)
United TeleSpectrum, and Centel Cellular Company to ) ORDER APPROVING
Establish Rates for Wide Area Call Reception ) WIDE AREA CALLING

HEARD IN: North Carolina Utilities Commission Hearing Room, Dobbs Building,
Raleigh, North Carolina, on November 28 -~ 30, 1989

BEFORE: Chairman William W. Redman, Jr., Presiding, and Commissioners
Sarah Lindsay Tate, Ruth E. Cook, Julius A. Wright, Robert O.
Wells, Charles H. Hughes, and Laurence A. Cobb
APPEARANCES:
For Centel Cellular Company:

Robert F. Page, Attorney at Law, Crisp, Davis, Schwentker, Page &
Currin, Post Office Drawer 30498, Raleigh, North Carolina 27622

For Carolina Metronet, Inc.; Triad Metronet, Inc.; and Fayetteville Cellu-
lar Telephone Company:

Jerry B. Fruitt, Attorney at Law, 1042 Washington Street, Post
Office Box 12547, Raleigh, North Carolina 27605

For McCaw Cellular Communications:
- James E. Holshouser, Attorney at Law, Post Office Box 1227, Pine-
hurst, North Carolina 28374
and
Mitchell Willoughby and John F. Beach, Attorneys at Law, Post
Office Box 8416, Columbia, South Carolina 29202
For United States Cellular:

David H. Permar, Attorney at Law, Hatch, Little & Bunn, 237
Hillsborough Street, Raleigh, North Carolina 27608

For ALLTEL Cellular:

William E. Anderson, Attorney at Law, DeBank, McDaniel, Holbrook,
& Anderson, Post Office Box 58186, Raleigh, North Carolina 27658

For Metro Mobile CTS of Charlotte, Inc.:

Robert J. Keller, Attorney at Law, Fleishman and Walsh, P. C.,
1400 16th Street, N.W., Suite 600, Washington, D. C. 20036
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For Vanguard Cellular Systems, Inc.:

W. Winburne King III, Attorney at Law, Adams, Kleemeier, Hagan,
Hannah & Fouts, Post Office Box 3463, Greensboro, North Carolina
27402

For Carolina Telephone and Telegraph Company:

Dwight W. Allen, General Counsel, and Jack H. Derrick, Senior
Attorney, Carol1na Telephone and Telegraph Company, 720 Western
Boulevard, Tarboro, North Carclina 27886

For GTE South, Incorporated:

Joe W. Foster, Esq., GTE South Incorporated, Post Office Box 110,
MC 7, Tampa, Florida 33601

For Southern Bell Telephone and Telegraph Company:

Edward L. Rankin III, General Attorney, Southern Bell Telephone
and Telegraph Cnmpany, Post 0ff1ce Box 30188, Charlotte, North
Carolina 28226

and
David M. Falgoust, General Attorney, Southern Bell Telephone and
Telegraph Company, 4300 Southern Bell Center, 675 West Peachtree
Street, N.E., Atlanta, Georgia 30375

For the Attorney General's Office:

Karen E. Long, Assistant Attorney General, North Carolina Depart-
ment of Justice, Post Office Box 629, Raleigh, North Carolina
27605

For: The Using and Consuming Public

For the Public Staff:

Robin Cauthen, Jr., Staff Attorney, Public Staff - North Carolina
Utilities Commission, Post Office Box 29520, Raleigh, North Caro-
Tina 27626-0520

For: The Using and Consuming Public

BY THE COMMISSION: On May 9, 1989, Raleigh-Durham MSA Limited
Partnership; Fayetteville MSA Limited Partnership; United TeleSpectrum, Inc.;
and Centel Cellular Company of North Carolina (collectively, the Applicants)
filed revisions to their tariffs to offer a new service known as “wide area
call reception" (WACR) effective August 1, 1989. This new service would allow
cellular subscribers to receive calls paced to their regular local cellular
numbers while they were located in specific foreign cellular geographic service
areas (CGSAs, also referred to as metropo11tan statistical areas, or MSAs). On
July 19, 1989, the Public Staff filed a motion requesting that the tariffs be
suspended. The Public Staff also noted that the Centel Cellular was reselling
long distance service rather than passing through the rates of ATAT as required
by their tariffs, and that the Applicants proposed to provide long distance
service over their own facilities. The Public Staff stated that the proposed
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service exceeded the authority granted by the Applicants'® certificates of
public convenience and necessity and raised substantial generic questions
concerning additional certification requirements, application of access charges
and compensation.

On July 28, 1989, the Applicants filed a response in opposition to the
Public Staff's motion to suspend tariffs requesting that the Commission allow
the proposed tariffs to become effective as filed or, in the alternative,
schedule a public hearing to consider the proposed tariffs but refrain from
ordering any change in the manner in which the Applicants charge customers for
Tong distance calls outside of their respective MSAs.

On July 31, 1989, the Commission issued an Order suspending the tariffs,
instituting an investigation, and scheduling a public hearing. By subsequent
Orders, the Commission extended the times for intervention and filing of
testimony and propounded the following questions:

1.  Should cellular companies be allowed to resell long distance service?
Should cellular companies be allowed to use their own facilities to
provide long distance service?

2. If cellular companies are allowed to resell long distance or use
their own facilities for long distance, should they be required to
obtain .a .certificate as an ijnterexchange carrier pursuant to
G.S. 62-110(b) and abide by the same regulations as the long distance
companies?

3. What rates and charges should the cellular companies be required to
pay the LECs when they (a) resell service or (b) use their own
facilities to complete intralATA and interLATA calls?

4. Should the rates and charges in question 3 above be a part of the
contract or should they be tariffed?

Petitions to intervene were filed by United States Cellular Corporation of
North Carolina; AT&T Communications of the Southern States, Inc.; Carolina
Metronet, Inc.; Fayetteville Cellular Telephcne Company; Triad Metronet, Inc.;
Carolina Telephone and Telegraph Company; Central Telephone Company; Vanguard
Celiular Systems, Inc.; Southern Bell Telephone and Telegraph Company; !McCaw
Cellular Communications, Inc.; GTE South, Inc.; and Metro Mobile CTS of
Charlotte, Inc. A1l the petitions were allowed. The Attorney General filed
notice of intervention.

The hearing began on November 28, 1989. Mr. John Campbell of
Fayetteville, North Carolina, testified as a public witness sponsored by the
Applicants. Thereafter, the following witnesses offered testimony and
exhibits:

Charles F. Wright, Executive Vice President of Staff; Gregory J. Ramage,
Regional Vice President - North Carolina; Thomas J. Curran, Director-External
Affairs; and Edward W. Mullinix, Executive Vice President - Operations, all of
Centel’ Cellular Company, testified as a panel on behalf of the Applicants.
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Kurt C. Maass, Assistant Vice President of External Affairs, McCaw
Cellular Communications, Inc.; Wesley Howe, Director of Engineering and
Operations, Providence Journal Cellular Management Services, Inc.; William S.
Arpett, Corporate Vice President for Marketing Operations, United States
Cellular Corporation; and John A Bauschka, Vice President of Corporate
Development, Vanguard Cellular Systems, Inc., testified as a panel on behalf of
other intervening cellular telephone companies.,

Nancy H. Sims, Operations Manager, Southern Bell Telephone and Telegraph
Company; William E. Cheek, Director of Toll Revenues and Industry Relations for
Carolina Telephone and Telegraph Company; and Edward C. Beauvais, Director -
Pricing Policy for GTE Telephone Operations, testified as a penal on behalf of
the intervening local exchange companies (LECs).

Millard N. Carpenter III, Utilities Engineer, Communications Division,
testified on behalf of the Public Staff.

T. P. Williamson of Emerald Isle, North Carolina, offered rebuttal
testimony on behalf of the Applicants.

On January 2, 1990, the Public Staff filed a petition al]eg1ng that Centel
Cellular Company (Ra1e1gh/Durham MSA) was offering local service between its
Raleigh/Durham and Burlington service areas. The petition asked the Commission
to allow as a late-filed exhibit the filing of an advertisement published in
the 1983-1990 Southern Bell Telephone Director for Raleigh, and to take
judicial notice of the tariffs of Centel Cellular Company and of the Order of
September 16, 1987, in ODOocket Nos. P-148, Sub 2, and P-157, Sub 2. The
petition also asked that a cease and desist Order be issued to Centel Cellular
Company requiring that such service not be offered or provided. The motion of
the Public Staff for leave to file a late-filed exhibit is hereby granted and
judicial notice taken of the tariffs of Centel Cellular Company and of this
Commission's Order of September 16, 1987.

Based upon the foregoing, the testimony and exhibits received into
evidence at the hearing, and the entire record in this proceeding, the
Commission now makes the following

FINDINGS OF FACT

1. Raleigh-Durham MSA Limited Partnership; Centel Cellular Company of
North Carolina; and TeleSpectrum, Inc. (formerly United TeleSpectrum, Inc.),
are wireline-affiliated, facilities-based cellular telephone companies. By
Commission Order of November 30, 1989, Raleigh-Durham MSA Limited Partnership
and TeleSpectrum, Inc., were granted permission to operate under the assumed
name "Centel Cellular Company."

2. Raleigh-Durham, MSA Limited Partnership is authorized to provide
wholesale cellular telephone service within the Raleigh, Durham, Chapel Hill,
North :Carolina, metropolitan statistical area, and within the Burlington, North
Carolina, metropolitan statistical area and to provide wholesale and retai}l
cellular telephone service within the Fayetteville, North Carolina,
metropolitan statistical area, replacing Fayetteville MSA Limited Partnership
in that area.
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3. TeleSpectrum, Inc., is authorized to provide retail cellular telephone
service within the Raleigh, Durham, Chapel Hill, North Carolina, metropolitan
statistical area, and within the Burlington, North Carolina, metropolitan
statistical area and to provide wholesale and retail cellular telephone service
within the Jacksonville, North Carolina, metropolitan statistical area and
within the Wilmington, North Carolina, metropolitan statistical area.

4. C(Centel Cellular Company of North Carolina is authorized to provide
wholesale and retail cellular telephone service within the Greensboro and
Winston-Salem metropolitan statistical area.

5. The service proposed by the Applicants, known as Wide Area Call
Reception (WACR), would allow a subscriber purchasing the service to be reached
in the Raleigh-Durham, Greensboro, Burlington, and Fayetteville MSAs by dialing
only that subscriber's cellular telephone number. The service eliminates the
need for a person caliing a cellular subscriber outside of his home service
area (a "roamer") to dial an access number for the MSA in which the subscriber
is located prior to dialing his mobile telephone number. The Applicants
propose to carry calls themselves from the MSA in which the call is delivered
to the cellular company to the subscriber in a distant MSA.

6. Land-to-mobile, mobile-to-land, and mobile-to-mobile WACR is in the
public interest. Cellular telephone companies must seek and receive authority
from the Commission beyond that granted in their certificates of public
convenience and necessity before offering WACR to their subscribers or
providing long distance service between MSAs over their own facilities.

7. The rate structure for cellular companies to provide WACR should
generally be based on the access charges paid by IXCs.

8. The Public Staff has argued that Centel Cellular has violated certain
statutes, tariffs, and regulations. Centel Cellular should be required to show
cause for providing i11icit long distance service.

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 1-5

The evidence for these findings of fact is contained in the filings of the
Applicants and in the testimony of the Centel panel and Mr. Carpenter of the
Public Staff. These findings are largely procedural and jurisdictional and
were not contested.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 6

The Commission concludes that the provision of WACR by cellular companies
is in the public interest under the conditions set out below. WACR represents
a natural, perhaps inevitable, technological and structural evolution by which
calling parties can obtain more expeditious access to called parties over a
wider calling area. Enthusiasts for WACR have spoken of a "seamless web"
whereby eventually the entire state and perhaps the entire country will be
woven together with WACR. This "seamless web" does not yet ‘exist. Its
ultimate character must be the result of searching examination.

While WACR represents a technological advance, from another perspective it
can be viewed simply as a more sophisticated method by which a cellular company
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can offer long distance service. While service within the cellular geographic
service area Js viewed as local, service between CGSAs is obviously long
distance in character. 1In the past, cellular companies lacked the authority or
capability to offer such service over their own facilities. To offer interCGSA
service to customers, they have had to utilize IXCs. The Commission has not
required the cellular companies themselves to obtain certification as long
distance resellers to their customers as 1long as the rates charged by the
underlying carrier were simply passed through to the customer:. With WACR the
cellular companies are now in a position to carry long distance service between
CGSAs over their own facilities. Even with WACR, however, there will still be
a need to offer customers ways to make long distance calls, for example, to
CGSAs operated by different cellular companies and to areas of the State which
are not served by cellular companies at all. These will not be WACR calls but
will have to be carried through the traditional arrangement. Thus, WACR
eliminates part of the traditional long distance equation in cellular but not
all of it. The immediate task for this Commission is to set out a general
framework by which cellutar companies may offer WACR under appropriate
regulatory conditions.

There was general consensus among the parties that cellular companies
should be able to offer WACR. Not surprisingly, some of the LECs were leery of
the cellular companies providing the service over their own facilities. The
Commission concludes that, in order to provide WACR, cellular companies may
resell long distance service and construct and use their own facilities. The
operative phrase here is "in order to provide WACR." The Commission is not
authorizing cellular companies to use these facilities and any concomitant
"excess capacity" for any purpose other than WACR, unless they have—reeetved
appropriate authority. As evident below in the discussion of rates, the
Commission does not propose to disturb the foundations laid in its June 6,
1986, Order in Docket No. P-100, Sub 79. That Order laid the basis for
intraCGSA cellular service. This Order is primarily concerned with interCGSA

service.

Centel Cellular's original proposal included provisions reltating only to
land-to-mobile WACR. The Commission notes that the questions posed to the
parties were general and far-reaching in nature and that the issues developed
at the hearing were expansive. The Commission believes that a record has been
developed that would sustain a grant of authority to the cellular companies to
offer land-to-mobile, mobile-to-land, and mobile-to-mobile WACR, provided
proper compensation arrangements are made with the LECs. The Commission
believes that this approach will avoid duplicative and protracted hearings,
will expedite the offering of a service which is in the public interest, and
will not violate the due process rights of the parties. The Commission
possesses ample authority to enlarge or restrict its inquiries unless a party
is clearly prejudiced thereby. No party appears to be prejudiced by enlarging
consideration of the WACR tariff to this degree. ~

1 However, if a cellular company is offering non-WACR long distance service
on a non-pass-through basis, it needs to seek additional authority from
the Commission.
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The certification requirement that the Commission has found expedient to
impose, despite WACR's nature as a type of long distance service, is one that
does not require the cellular company to obtain an IXC certificate in order to
offer WACR. In so deciding, the Commission is following the recommendation of
the Public Staff that additional authority under the present certificate is
preferable to requiring a cellular company to obtain an IXC certificate.

The rationale for this approach can be found in the testimony of the
Centel panel and Mr. Carpenter of the PuLlic Staff, in the late-filed exhibit
of the Public Staff, and in the records of the Commission. Each of the
Applicants is a public utility holding one or more certificates of public
convenience and necessity (CPCN) granted by this Commission. Each CPCN
authorizes its holder to provide cellular mobile radio telephone service on a
retail, who]eseﬂe2 or retail and wholesale basis in a particular metropolitan
statistical area. No CPCN held by any of the Applicants, and in fact no CPCN
issued by this Commission to date, authorizes provision of cellular mobile
radio telephone service between metropolitan statistical areas. Furthermore,
none of the Applicants is authorized to provide facilities-based long distance
service.

For purposes of certification, cellular telephone companies are considered
to be radio common carriers. G.S. 62-120 requires that such carriers obtain a
CPCN before beginning or continuing "the construction or operation of any radio
system, or any extension thereof." The Public Staff in its testimony cited
G.S. 62-110 which applies to public utilities in general. In either case, the
Commission finds that the proposed WACR differs significantly from the service
authorized by the CPCNs of the Applicants. WACR necessarily requires carriage
of calls beyond the 1imits of one MSA. In most cases, the completion of a call
through this service will involve more than one certificated cellular carrier
in addition to one or more local exchange telephone companies and, possibly, an
interexchange carrier. Whether this service constitutes an "extension" of
service or a new category of service, the Commission concludes that
G.S. 62-110, G.S. 62-120, or both, require that the carrier seek additional
authority before constructing or operating the service.

No one, specifically including the Applicants, has applied to this
Commission for the authority to provide such interMSA cellular service.
Mr. Wright, testifying for the Applicants, expressly acknowledged these facts.
Tr. Vol. 2, pp. 77-83. The Commission concludes that before commencing
operation of WACR the cellular companies must apply to this Commission for
additional authority. Mr. Carpenter testified that in his opinion it is not
necessary that a cellular carrier offering WACR to its own cellular customers
be certificated as an interexchange carrier.

2 The Commission also notes that the Order of September 16, 1987, which
allowed Raleigh-Durham MSA Limited Partnership to operate both the
Raleigh-Durham and Burlington service areas with a single switch located
in Raleigh, specified in Ordering Paragraph 3 "[t]hat the Burlington,
North Carolina CGSA shall constitute a separate service territory and
local calling area from the Raleigh-Durham CGSA."
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The Commission concludes that amendments to current CPCNs will be
sufficient provided that the concerns over rates and charges addressed below
can be resolved. The Commission further concludes that this requirement does
not impose so onerous a regulatory burden on the cellular companies as to in
any way impede their ability to provide adequate and competitive service to
their subscribers.

Because the present provision of the cellular tariffs which requires that
long distance rates be passed through to the customer will no longer be
applicable to WACR calls for companies providing their own service, and because
cellular companies do not provide equal access to long distance carriers, some
safeguards are appropriate. The Commission finds that those cellular companies
wishing to resell long distance service or provide WACR between MSAs must in
addition to other requirements file rates with the Commission under N.C.G.S.
§ 62-138 and N.C.U.C. Rule R9-4 and show that the rates proposed are
competitive with those of alternate long distance carriers.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 7

Not surprisingly, there was a djversity of views among the parties as to
what the most appropriate rate structure for WACR should be. Generally
speaking, the cellular companies resisted the notion that any new charges
should be levied, although Carolina Metronet, Triad Metronet, and Fayetteville
Metronet were willing to entertain the option of negotiating with the LECs for
a composite rate.

Southern Bell proposed a composite rate which would be weighted using
three existing tariff charges but would, as a composite, necessarily affect the
current intraCGSA rate. GTE recommended that two rates based on state switched
access tariffs be established.

The Attorney General recommended that the cellular companies and LECs
negotiate access charge tariffs for that portion of the interCGSA cellular
calling which represents diverted rather than new calling. The Public Staff
argued that the LECs and cellular companies should negotiate a composite rate
reflecting reasonable assumption of local/toll rates and compensation.

Lastly, in a proposal adumbrating the approach that the Commission has
chosen to take, Carolina argued that, to the extent cellular companies act as
resellers in carrying interCGSA traffic, they should be subject to the same
regulations, rates, and charges as any other reseller of long-distance service.
Cellular companies choosing to carry dinterCGSA traffic over their own
facitities should pay the existing intrastate interLATA access charges already
approved by the Commission.

After careful consideration of all of the proposals, the Commission finds
greatest merit with the Carolina Telephone approach. Accordingly, the
Commission believes that the following constitutes the best framework for WACR:

1. The cellular company should pay the appropriate access charge from

.the access tariff of its connecting LEC for all intra and interLATA
traffic carried over its own facilities.
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2. The cellular company should pay the same rates charged to
resellers--i.e., a WATS charge plus access charges--for intralATA
traffic carried over LEC facilities.

3.  The cellular company should pay only the terminating carrier common
line portion of the access charge for mobile-to-mobile interCGSA
traffic.

4. The LECs should file .amendments to their access tariffs to make
cellular companies eligible for such service.

5. Before offering carriage of interCGSA traffic over their own
facilities, the cellular companies should negotiate with their
connecting LECs to develop reports necessary to allow the LEC to
properly bill the cellular carrier. The LECs should be authorized to
audit the call records of the cellular companies at their discretion
but no more frequently than annually. If reported traffic is found
to be understated by more than 5%, the cellular company should be
required to reimburse the LEC for the reasonable cost of the audit.

There are several considerations which figured significantly in the
Commission's decision:

First, the Commission believes that a reopening of Docket No. P-100,
Sub 79, on the subject of intraCGSA compensation is premature. Several of the
proposals offered by parties would have required the modification of rates for
intraCGSA calling and involved issues related to calling within a CGSA but
outside the local LEC rate area. While the Commission recognizes that the
proliferation of mobile cellular--including the advent of portable, personal
cellular-~may make it necessary to revisit Docket No. P-100, Sub 79, the
Commission does not believe that this time has yet arrived. As noted above,
this docket is solely concerned with interCGSA calling.

Second, the Commission believes that cellular companies have no inherent
right to offer calling between CGSAs whether it be “01d" or "new.”" While the
cellular carriers are co-carriers, they assume different status depending on
the service they provide. Unlike intraCGSA calls, interCGSA calls are more
nearly equivalent to interexchange service and more functionally similar to the
services provided by IXCs. It .is therefore only fair and appropriate that
cellular carriers should be required to pay access charges in these
circumstances. The use of intrastate access charges will not thwart, the use of
wide area calling technology but it will minimize the prospect of harm to local
rates and to subscribers of local service.

Third, the Commission believes the access charge approach is an equitable
one. Access charges were initially designed to provide the same 1level of
contribution that existed prior to divestiture and access charge
implementation. The contribution aspect remains even though several access
charge reductions have been approved. Currently, in the absence of WACR, LECs
receive either revenue from toll or access charges when the roaming feature is
used. These revenues will be lost with WACR if a method is not found to recoup
at least a portion of these expenses. It is certainly conceivable that as the
costs to cellular companies decline and the cost of cellular telephones
continues to decrease, cellular companies will increasingly compete with the
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IXCs for toll calls. The negative effect of the support for the local loop is
obvious.

The Commission recognizes, of course, that mobile-to-mobile calls carried
over the cellular's own facilities "bypass" the LEC entirely. The Commission
believes that in this case it is appropriate that only the terminating carrier
common line portion of the access charge be assessed.

Lastly, the Commission notes that much was made in the hearing in this
docket of "new" versus "old" toll and the adequacy, eor rather inadequacy, of
the Southern Bell studies on lost toll. These disputes had an unreal quality
to them. It 4is obvious that there is Jost toll involved, but it seems
impossible to determine exactly how much, at least without much more extensive
studies within a framework of agreed assumptions. The Commission's approach
avoids these sterile disputes. It is taken as a given that cellular companies
are not inherently entitled to provide interCGSA service. Consequently, when
they do provide this service, they behave functionally 1like an IXC. A
structure of access charges has already been erected, one of the major purposes
of which is to provide support for the local network. This local network is
important not only in an economic and technical sense as a gateway to landline
subscribers but as a social nexus, the value of which increased as the society
approaches universal service. There is no reason that cellular companies, when
they behave 1ike IXCs, should not share the costs and responsibilities of IXCs.
This means payment of access charges.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT ND. 8

The Public Staff has argued that (1) Centel Cellular had already
constructed facilities to offer WACR in violation of G.S. § 62-120, (2) has
been providing illicit long distance service, and (3) has un]awfu]]y provided
local service between Raleigh/Durham/Chapel Hi1l and Burlington.

The basis for the assertion that Centel Cellular has constructed
facilities is Mr. Carpenter's testimony that Centel Cellular representatives so
informed him at a June 21, 1989, meeting. Mr. Carpenter further stated that it
was his understanding that microwave facilities and software had been
constructed or created for the purpose of offering WACR. For its part, Centel
Cellular admitted that investments for the service had been made, but it denied
that any facilities were being used presently to provide WACR or were of such a
nature that they could not or were not being otherwise employed for authorized
services. The Commission concludes that the Public Staff has not presented
sufficient evidence for the Commission to conclude that Centel Cellular has
violated the provision barring construction of facilities without a
certificate. The Public Staff has, however, raised an issue with which the
Commission is concerned. As noted before, the Commission in this Order forbids
the use of WACR facilities for other purposes without authorization and will
v1ew any violation of this restriction with great seriousness. Centel Celiular
is cautioned to exercise fidelity 1in following the General Statutes and
Commission regulations.

The Public Staff also argued that Centel Cellular had been providing
311icit long distance service. Based on statements that Centel Cellular made
to him at the June 21, 1989, meeting mentioned above, Mr. Carpenter said Centel
Cellular had violated the provisions of tariffs whereby long distance is to be
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handled on a pass-through basis. The Public Staff maintained that this would
also constitute a violation of G.S. 62-139. Centel Cellular replied that its
Fayetteville, Burlington, and Raleigh-Durham tariffs make specific reference to
"bi11ing" or "passing along" tol! charges at the prevailing AT&T and Southern
Bell rates, while the Greensboro tariff is silent. Centel Cellular stated that
it had originally subscribed to AT&T as its interLATA and interstate toll
service provider but that it had subsequently changed to US Sprint, resulting
in a marginal cost differential to 1it. Nevertheless, Centel Cellular has
continued to bill at AT&T and Bell rates. Centel Cellular argued that there
was no violation of G.S. 62-139 because it was charging the tariffed rates and
it reasonably believed that it was not authorized to charge otherwise.

After careful consideration of the arguments and evidence presented by the
Public Staff and Centel Cellular, the Commission concludes that Centel Cellular
presently 1lacks the authority to provide long distance service to its
subscribers on other than a pass-through basis. In so concluding, the
Commission looks to the substance of the long distance and tariff arrangements.
In order to offer such long distance service to its customers, Centel Cellular
must buy services from an LEC or IXC. As long as Centel Cellular passes its
actual charges through, the Commission does not consider this to be a resale
and does not subject Centel Cellular to a requirement to obtain additional
authority. However, if the charges to Centel Cellular are actually less than
what Centel Cellular is charging its customers, the Commission must consider
that a resale has occurred.

Going to the instant case, the Commission notes that originally Centel
Cellular had subscribed to the services of AT&T but then subscribed to those of
US Sprint for a lesser amount, while continuing to charge its customers the
higher AT&T rate. The tariffs continued to reference the AT&T rate. At the
time that Centel Cellular switched over to US Sprint while maintaining AT&T
charges to its customers, Centel Cellular went from a pass-through mode to a
resale mode. It is immaterial that Centel Cellular's tariff stil) was tied to
AT&T rates. Tariffs should reflect reality. At that point, Centel Cellular
was under an obligation to revise its tariff to maintain the pass-through or,
alternatively, seek additional authority from the Commission for charging the
differential. It did neither.

Accordingly, Centel Cellular should cease and desist from charging its
customers more than it pays for long distance service. If it wishes to charge
its customers more than it pays for long distance service, it should seek
additional authority. Since Centel Cellular's violation of the pass-through
principle has existed at least since it switched long distance carriers, the
ultimate disposition of the extra monies so acquired is a proper subject for
Commission inquiry. Centel Cellular should be required to show cause why it
should not be fined or other appropriate sanctions levied.

Lastly, the Public Staff filed a petition on January 2, 1990, requesting
that Centel Cellular be ordered to cease and desist offering local services
between its Raleigh/Durham and Burlington services areas. In its petition, the
Public Staff cited as evidence a 1989 Yellow Pages advertisement for Centel
Cellular stating "Local calling area includes Raleigh/Durham/Burlington/Chapel
Hi11," and conversations with Centel Cellular representatives to the effect
that 1local service in Raleigh/Durham/Chapel Hill includes service to
Burlington. The Public Staff pointed out that this practice was directly
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contrary to the tariffs of Centel Cellular and to the Commission's Order in
Docket Nos. P-148, Sub 2 and P-157, Sub 2. Ordering Paragraph No. 3 of those
Orders plainly states:

That the Burlington, North Carolina, CGSA shall constitute a separate
service territory and local calling area from the Raleigh-Durham
CGSA, even though, as a matter of cellular technology, such area will
be operated through a switch or MTSO in common with the
Raleigh-Durham CGSA.

Centel Cellular filed a response on February 12, 1990. Centel Celiular
admitted that it had not been charging for mobile-to-mobile and mobile-to-land
calls originating in Raleigh-Durham and terminating in Burlington. Centel
Cellular also admitted that the advertisement cited by the Public Staff was
misleading, but it maintained that dts violations were inadvertent and
unintentional.  Upon verification that several of the Public Staff's
allegations are correct, Centel Cellular stated that it has taken measures to
come' into compliance and has thus already ‘ceased" and "desisted." Further
Commission action is thus not necessary.

After careful consideration of the filings in this matter, the Commission
concludes that, since Centel Cellular has already acted to clear up this
matter, a cease and desist order is no longer necessary, Significantly,
however, Centel Cellular did not contest the substance of the Public Staff's
allegations in this matter. Rather, it pleaded inadvertence. The Public Staff
was correct in maintaining that the Orders and tariffs were explicit. As
stated abhove, Centel Cellular is cautioned to exercise fidelity in following
the General Statutes, the tariffs, and Commission Orders and regulations.

IT IS, THEREFORE, ORDERED as follows:

1. That the LECs shall file amendments to their access tariffs to make
cellular companies etigible for WACR within 60 days of the date of this OQrder.
These tariffs shall conform to the following requirements:

a. That the cellular company pay the appropriate access charge from the
access tariff of its connecting LEC for all intra and interLATA
traffic over the cellular companies' own facilities.

b.  That the cellular company pay the same rates charged resellers--i.e.,
a WATS charge plus access charges--for intralATA traffic carried over
LEC facilities.

c. That the cellular company pay only the terminating carrier common
Tine portion of the access charge for mobile-to-mobile interCGSA

traffic.

2. That, before offering carriage of interCGSA traffic over their own
facilities, the cellular companies negotiate with their connecting LECs to
develop reports necessary to allow the LECs to properly bill the cellular
carriers. The reporting requirements shall include provisions whereby the LECs
are authorized to audit the call records of the cellular companies at the LEC's
discretion but no more frequently than annually and whereby, if the reported
traffic is found to be understated by more than 5%, the cellular company is
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required to reimburse the LEC for the reasonable cost of the audit. An
auditing agreement must be concluded before the additional authority to offer
WACR will be granted.

3. That, following the adoption of appropriate tariffs by the LECs, any
cellular company authorized to operate in North Carolina, may request authority
to offer WACR service between CGSAs as defined in this Order.

4. That these cellular companies granted authority to offer WACR and
facilities-based long distance service between CGSAs shall file proposed rates
with the Commission in accordance with GS 62-138 and NCUC Rule R9-4 and show in
their filing that the proposed rates are competitive with those of alternative
long distance carriers.

5. That Centel Cellular Company shall appear before this Commission on
Tuesday, July 17, 1990, at 9:30 a.m. in Commission Hearing Room 2115, Dobbs
Building, 430 North Salisbury Street, -Raleigh, North Carolina, to show cause,
if any there be, why this Commission should not seek fines or other appropriate
sanctions for the Company's offering of Tong distance service il1licitly.
Furthermore, Centel Cellular Company shall cease and desist immediately from
charging its customers more than it actually pays for long distance service.

6. That any cellular company offering non-WACR long distance service on a
non-pass~through basis without authority shall immediately cease and desist
from doing so. If any cellular company wishes to offer such service on a
non-pass-through basis, it should seek additional authority to do so.

ISSUED BY ORDER OF THE COMMISSION.
This the 11th day of May 1990.
NORTH CAROLINA UTILITIES COMMISSION
(SEAL) Sandra J. Webster, Chief Clerk

DOCKET NO. P-100, SUB 109
BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Tariff Filings by Raleigh/Durham MSA, ) ORDER DENYING MOTION FOR
Fayetteville MSA, United Telespectrum, and ) RECONSIDERATION EXCEPT AS
Centel Cellular Company to Establish Rates ) TO MOBILE-TO-MOBILE CALLS
for Wide Area Call Reception )

BY THE COMMISSION: On May 9, 1989, Applicants filed revisions in their
tariffs to offer a new service known as "wide area call reception (WACR)." This
new service provided over Applicant-provided facilities would allow cellular
subscribers to receive calls placed to their regular local cellular numbers
while located in specific foreign cellular geographic areas.

The Commission suspended the tariff and held a hearing on November 28,

1989. An Order was issued on May 11, 1990, setting out the Commission's "best
framework" for WACR as follows:
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1. The cellular company should pay the appropriate access charge from
the access tariff of its connhecting LEC for all intra and interLATA
traffic carried over its own facilities.

2. The cellular company should pay the same rates charged to
resellers-~j.e., a WATS charge plus access charges--for intralLATA
traffic carried over the LEC facilities.

3. The cellular company should pay only the terminating carrier commog
line portion of the access charge for mobile-to-mobile interCGSA
traffic. :

4. The LECs should file amendments to their access tariffs to make
cellular companies eligible for such service.

5. Before offering carriage of interCGSA traffic over their own
facilities, the cellular companies shouid negotiate with their
connecting LECs to develop reports necessary to allow the LEC to
properly bill the cellular carrier. The LECs should be .authorized to
audit the call records of the cellular companies at their discretion
but no more frequently than annually. If reported traffic is found
to be understated by more than 5%, the cellular company should be
required to reimburse the LEC for the reasonable cost of the audit.

On July 12, 1990, Centel Cellular filed a Motion for Reconsideration.
This followed a July 9, 1990, Joint.Notice of Appeal and Listing of Exceptions.
G.S. 62-80 authorizes the Commission "at any time . . . rescind, alter or amend
any Order or decision made by it."

The following companies supported Centel Cellular‘s motion: Vanguard
Cellular, U.S. Cellular Corporation, Carolina Metronet, Triad Metronet,
Fayetteville Cellular and McCaw Cellular. Southern Bell Telephone and
Telegraph Company and Carolina Telephone and Telegraph Company filed comments
in opposition to the motion. .

After careful consideration of the filings in this docket, the Commission
is of the opinion that Centel's Motion for Reconsideration should be denied,
except that the requirement in the “best framework for WACR" as set out in
Ordering Paragraph 1.(c) of the May 11, 1990, Order, to the effect that the
cellular companies are to pay only the terminating carrier common line portion
of the access charge for mobile-to-mobile interCGSA traffic should be deleted.
A11 other parts of the May 11, 1990, Order are upheld.

In its July 12, 1990, Motion for Reconsideration, Centel Cellular desired
reconsideration of those portions of the Commission's Order 'generally
contained in Findings of Fact Nos. 6-8" and the associated evidence and

1 CGSA stands for "cellular geographic service area.” This is the same as a
"metropolitan statistical area' or MSA. The Federal Communications
Commission (FCC) has provided that each CGSA 1is to have two
facilities~based cellular companies serving it and any number of cellular
resellers,
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conclusions and ordering paragraphs. Those findings of fact, in essence, found
that cellular companies must obtain amendments to their certificates before
offering WACR, that the appropriate rate structure for WACR was the “"best
framework” approach based upon access charges, and that Centel Cellular should
show cause why the Commission should not seek fines or other appropriate
sanctions for offering illicit long-distance service. This last item was based
upon evidence that Centel Cellular had been offering non-WACR long-distance
service on a non-pass-through basis without authority.

In support of its Motion of Reconsideration, Centel Cellular vigorousty
argued that cellular companies should not be required to “subsidize" LECs, that
the requirement that they do so would injure their financial prospects and the
incentive to introduce new services, and that “landline concepts of resale"
should not apply to cellular carriers.

The Commission finds Centel Cellular's arguments on the whole to be
without merit for the reasons generally as set forth in the May 11, 1990, Order
and as set out below.

The Tlegal regime under which cellular service exists is composed of
federal and state elements. The Federal Communications Commission (FCC) has
preempted the states regarding the present and future need for cellular service
(e.g., with respect to entry regulation and technical standards), but this
preemption does not extend to other terms upon which cellular service may be
offered.

Docket No. P-100, Sub 79, was specifically concerned with erecting a
regulatory framework for intraCGSA cellular traffic, although the principles it
enunciated respecting state commission jurisdiction apply to this docket as
well. By its nature, cellular traffic within a CGSA spans exchange, company,
and even LATA boundaries. The CGSA becomes, in effect, the cellular companies’
"local" service area. The intraCGSA rate structure for interconnection that
the Commission decided upon was one based on economic costs. The Commission
also decided that loss of toll revenue would not be considered in the initial
interconnection agreements but that a joint study should be undertaken in hopes
of quantifying toll revenue loss with respect to intraCGSA traffic. Thus, the
Commission did not rule out 1lost toll as a component of even intraCGSA
interconnection rates. Interconnection agreements for intraCGSA calling have
been’ negotiated, and North Carolina is the site of numerous CGSAs where
cellular service is offered. The Commission is already in the process of
considering the next wave of cellular applications--this time to provide
service in the Rural Service Areas (RSAs).

The FCC, as noted by the Commission in the June 6, 1986, Order in Docket
No. P-100, Sub 79, explicitly reserved to the states jurisdiction over the
charges, classifications, practices, services, facilities, and regulations for
service. The Commission has indeed recognized cellular companies as having
"the status of common carriers, with the local exchange companies," but this
label is no talisman which can be used to exempt cellular companies from
needful regulations and responsibilities. As the Commission noted in its
June 6, 1986, Order in Docket No. P-100, Sub 79, in reasoning that applies with
equal force to this docket:
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. .[IJt is 1likewise clear that the FCC views compensation
arrangements between the cellular companies and the local exchange
company to be a matter of concern for the carriers and state
regulatory commission. Thus the approval of common carrier status
does not dictate in the Commission's opinion specific compensation
arrangement as alleged by the cellular carriers. (at p.9)

As noted above, prior to this docket, the Commission has been directly
concerned only with setting the terms and conditions for intraCGSA cellular
traffic. The provision of interCGSA traffic was accomplished |by the expedient
of tariffs filed by the cellular companies and allowed by, the Commission
addressing access to the so-called "roamer," =-i.e., cal]ikg the celluiar
customer located in some other CGSA. Such access required the long-distance
services of an IXC. The cellular tariffs generally spoke to "billing" or
"passing along" the prevailing AT&T or Southern Bell rates. As long as such
charges were simply passed through, the Commission did not view this service as
a resale, and the cellular company was not required to obtain additional
authority.

WACR marks a significant departure in the offering of interCGSA service.
First, the system is more technologically advanced and efficient because it
eliminates the need for a person calling a cellular subscriber outside his home
service area to dial an access number for the CGSA in which the subscriber is
located prior to dialing his mobile phone number. A1l one need do is dial the
roamer‘s cellular telephone number. Second, the Applicants propose to carry
the call themselves from the one CGSA to the other. In effect, they become
facilities-based long-distance carriers.

The Commission is favorable to technological development and to the
provision of new and beneficial services to the people of North Carolina.
After all the Commission approved WACR and expanded authority beyond
land-to-moﬁile to include mobiTe-to-Tand and mobile=Tto-mobile calls. But, the
Commission is required to balance the interests of all the parties within the
context of the overall public interest.

The appropriate balance struck by the Commission and supported both
factually and logically was the requirement that cellular companies pay access
charges similar to those of IXCs as set out in the "best framework" to the LECs
when providing WACR and that the cellular companies obtain appropriate
additional authority.

Additional authority is legally necessary because, as the Commission
pointed out in its May 11, 1990, Order, the Cellular companies "“have no
inherent right to offer calling between CGSAs." As the May 11, 1990, Order
stated:

No CPCN [certificate of public convenience and necessity] held by any
of the Applicants and in fact no CPCN issued by this Commission to
date authorizes provision of cellular mobile radio telephone service
between metropolitan statistical areas. Furthermore, none of the
AppTicants is authorized to provide facilities-based long distance
service. (Emphasis in original, May 11, 1990, Order, p. 7).
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The cellular companies cannot offer a service which they are not
authorized to provide. To offer such a service requires additional authority.

The Commission further concluded that, when a cellular company is
providing WACR between CGSAs, it is "behaving functionally 1like an IKC."
(May 11, 1990, Order, 'p. 10). This conclusion is nearly unavoidable when one
reflects that the CGSA constitutes the local service area of a cellular
company. Connecting two or more CGSAs is analogous to connecting two or more
local service areas. Obviously, then, the cellular companies would be
providing a long-distance service.

Since the cellular companies are behaving functionally like an IXC, then
it follows that they should be subject to requirements similar to those of an
IXC. This was the rationale for the "best framework" approach adopted by the
Commission which required access charges.

The "best framework" approach is simply that the cellular companies .should
pay access charges to the LECs. This is what IXCs do. The purpose of the
payment of access charges is to pay the economic cost of interconnection to the
local network by the long-distance carrier and to provide contribution to the
local network. Contribution is a form of support for local rates--a.means by
which local rates can be kept affordable--not a subsidy or form of "tribute" to
LEC stockholders.

The importance of the maintenance of the local network can hardly be
overemphasized. Access to the local network is as indispensable to the
cellular companies as to any IXC. Both the federal and state governments have
recognized the importance of the goal of universal service and access to the
local network as necessary to full societal participation. (See, e.g., the
Subscriber Line Waiver Program and the Link-Up Carolina Program). The North
Carolina General Assembly has more than once affirmed the importance of
"reasonably affordable local exchange service" before certificates for various
forms of competitive service can be authorized. (See, e.g., G.S. 62-110(b)
(long distance) and G.S. 62-110(c) (private payphones)). The Commission also
notes that there is a complex web of cross-support in telecommunications. The
LECs assist each other in meeting the universal service goal through uniform
tariffs and intralATA pooling. The IXCs contribute through access charges. If
no similar responsibility was placed on the cellular carriers, they would be
the first major segment excluded from bearing a part of this burden. This
would be especially incongruous in view of the fact that the marketing of
cellular companies targets those who make more than $30,000 a year. Indeed, it
is arguable that the Commission would be remiss if it did not provide for the
payment of access charges by cellular companies for WACR.

The cellular companies argue that they are already paying for
interconnecting to the local network. This argument is disingenuous. The
cellular companies are paying for access with respect to their local intraCGSA
calling. This docket concerns interconnection for the provision of what is
essentially a long-distance- service.

The Commission, however, does recognize one area where an access charge
may not be appropriate at the present time. This is the portion of the May 11,
1990, Order requiring the cellular companies to pay the terminating carrier
common 1line portion of the access charge for mobile-to-mobile interCGSA
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traffic. These are calls handled by the cellular company with no LEC
participation. A case can be made that even this is an appropriate charge
because of the lost toll--i.e., revenue that would have gone to support the
local network--but in 'the instant case, there does not appear to be sufficient
record to make such a finding. However, if in the future the growth of this
type of case results in a genuine threat to the loss of revenues to the LECs
and to universal service and evidence is presented to the Commission to that
effact, the issue may be re-examined.

Having dealt with the question of the "best framework," the Commission now
turns to the other major points raised by the cellular companies. First, the
Commission is not convinced of the alleged ruinous effect of requiring cellular
companies to pay access charges. The companies presented no substantial
evidence that this is so. The Commission would simply note that many
relatively new industries, with high capital expenditures, are not immediately
profitable. Given the enthusiasm with which cellular certificates are pursued
and traded, one could be excused for thinking that the longer-term prospects
appear much brighter. Second, with respect to the illicit long distance
provided by Centel Cellular, the Commission would simply note that Centel
Cellular had the choice of applying for additional authority to act as a
reseller if it found the pass-through arrangement unsatisfactory. The fact is
that it did not. Inconvenience to the company cannot justify a tariff
violation.

IT IS, THEREFORE, ORDERED that the Motion for Reconsideration filed on
July 9, 1990, be denied, except that the requirement as set out in Ordering
Paragraph No. 1. (c) of the May 11, 1990, Order regarding payment of the
terminating carrier common 1line portion of the access charge for
mobile-to-mobile interCGSA traffic be deleted.

ISSUED BY ORDER OF THE COMMISSION.
This the 10th day of October 1990.

NORTH CAROLINA UTILITIES COMMISSION
(SEAL) Sandra J. Webster, Chief Clerk

DOCKET NO. P-100, SUB 111
BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of

An Investigation of Billing and ORDER FORBIDDING CUT-OFF AND

Collection Services for 700, AUTHORIZING BLOCKING FOR

900, and 976 Services NONPAYMENT OF 900 AND 900-LIKE
CHARGES

BY THE COMMISSION: On August 22, 1990, the Public Staff filed a petition
later verified, and the Attorney General filed a motion seeking an
investigation of billing and collection services for 700, 900 and 976 services.
Both parties also maintained that 1local exchanges companies (LECs) and
interexchange carriers (IXCs) should be prohibited from disconnecting or
suspending local or intrastate long-distance service for nonpayment of 700 and
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900 charges. For the sake of more expeditious relief, the Public Staff further
asked the Commission:

[T]o issue immediately an interlocutory order prohibiting an LEC from
disconnecting local service and an IXC from suspending intrastate
long distance service for failure to pay for 700 or 900 calls.

On August 24, 1990, the Commission entered an Order in Docket No. P-100,
Sub 111, scheduling a hearing for Tuesday, September 4, 1990, during the
Regular Commission Staff Conference to consider whether to enter a Restraining
Order to prohibit all LECs from disconnecting local service and all IXCs from
suspending intrastate long distance service for failure to pay for 700 or 900
calls pending the conclusion of this docket.

This matter came before the Regular Commission Conference on September 4,
1990. The following persons appeared to speak on this matter: A. W. Turner of
the Public Staff; Jo Ann Sanford and Lorenzo Joyner of the Attorney General's
0ffice; Clayton Rawn of Central Telephone Company (Central); Jack H. Derrick of
Carolina Telephone and Telegraph Company (Carolina); Kent Burns representing
Randolph and Ellerbe Telephone Companies; Ed Rankin of Southern Bell Telephone
and Telegraph Company {(Southern Bell); Joe ‘W. Foster of GTE South; Katie
Cummings of AT&T Communications of the Southern States, Inc. (AT&T); Tiane
Sommer of MCI Telecommunications Corporation (MCI); and Peter Reynolds of
SouthernNet Services/Telecom USA.

The Public Staff argued in favor of interlocutory relief. The gist of the
Public Staff's argument was that 900 and 900-1ike services do not constitute a
telecommunications service for which local or Jong distance service ought to be
in jeopardy if charges are not paid. Far from being POTS ("plain old telephone
service"), the Public Staff maintained that 900 calls are a method whereby a
vendor sells goods or services to a customer and the telephone company
essentially acts as a collection agent for the vendor. Local and long distance
telephone service is an important, even vital, service in today's society,
deprivation of which can lead to grievous consequences in an emergency. It is
therefore unjust and unreasonable that a person may lose this service for
nonpayment of what is not truly a telecommunications charge. The Public Staff
stated that the danger of cut-off was real and cited an example of one such
cut-off. The Public Staff also noted that GTE South, in accordance with
provisions in the Commission's August 24, 1990, Order in this docket, had
reported several potential cut-offs for nonpayment including nonpayment of
charges for 900 services. Furthermore, the companies maintain their right to
effect such cut-offs and thus further cut-offs may occur at any time.
Interlocutory relief is appropriate because both former acts and present policy
present a standing threat of irreparable harm to subscribers who have not paid
900 charges. The Public Staff maintained that the Commission was not bound by
strict requirements in granting injunctive relief because of its special
position as a quasi-judicial, quasi-legislative administrative body.
Nevertheless, the Public Staff believed that the situation satisfied the
criteria for preliminary injunctive relief.

The Attorney General‘s office supported the Public Staff's request for
interlocutory relief. The Attorney General maintained that the LECs could not
rightfully exercise cut-off .authority for nonpayment of 900 service now. The
Attorney General cited policies governing the electric and natural gas
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utilities which forbid cut-off for failure to pay for non-utility service, as,
for exampie, in Rule R6-17 (insufficient reasons for denying service). The
Attorney General further noted that some have called 900-services "the credit
card of the 90's" whereby multitudes of goods and services are sold over the
telephone and the telephone company acts essentially as a collection agent.
Many of the 900 services are useful and beneficial, but their rapid
proliferation raises significant issues of consumer protection. The Attorney
General 1lastly argued that the Public Staff had adequately satisfied the
criteria for the granting of a preliminary injunctive relief.

Central stated that it based its authority to disconnect for nonpayment of
900 services on language in its tariff and that such service was essentially
viewed as a long distance service. However, Central‘s policy on the matter is
currently in flux, and Central is initiating a new policy whereby removal of
blocking would require a personal appearance by ‘the customer. Central stated
that it does buy charges for 900 service (along with charges related to other
bil1ing and collection services) as accounts receivable but that uncollectibles
are repurchased by the interexchange carrier (IXC).

Carolina also maintained its right under its tariff to disconnect service
for nonpayment of 900 charges and it argued that a preliminary injunction was
1nappropr1ate However, Carolina's current policy with respect to 900 numbers
is as follows:

a. If the subscriber is willing to make payment for these calls,
arrangements are -made for payment.

h. If the subscriber challenges the bill (and even if the subscriber
admits making the calls, but 1is unable to pay) the calls are
written-off on the first such occasion, and the subscriber is offered
900 blocking at no charge.

c. If the subscriber refuses blocking, the subscriber is advised that
charges for subsequent calls will not be written-off.

Carolina stated that it derived approximately $75,000 in revenue from billing
and collection for 900 calls and it expected this revenue to increase.

The representative of Randolph and Ellerbe Telephone Companies argued that
the Commission should not regulate billing and collection for 900 service but
should seek to regulate the service directly if problems exist.

Southern Bell stated that its policy is not to disconnect for nonpayment
of 900 charges but that it doubts the necessity for a restraining order.
However, Southern Bell maintained that it has authority under its tariff to
disconnect for nonpayment of 900 charges.

GTE South argued that a restraining order is unnecessary but that it has
revised its policy within the past few days to minimize or eliminate customer
cut-offs for nonpayment of 900 charges. A part of that policy is to insist
that a non-paying customer accept blocking of 900 service under certain
circumstances.
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AT&T stated its belief that charges for premium-billed (non-tariffed)
calls to 900 number are not communications charges and thus not appropriate
charges to include in local service criteria. AT&T also explained provisions
of its MultiQuest tariff designed to protect callers, including a provision
that LECs are not to disconnect for nonpayment of such charges. While
supportive of Commission investigation, AT&T sees no urgent need for a
restraining order.

MCI explained that responsibility for uncollectibles is ultimately shifted
back to the vendor. SouthernNet/Telecom USA indicated its concern that 700
numbers used to access its network and non-900 purposes not be impeded.

After careful consideration of the filings and arguments made in this
docket, the Commission is.of the opinion that, pending the final outcome of
this docket, LECs should not be permitted to disconnect customers for
nonpayment of 900 or 700 charges (when 700 calls are used in a 900-Tike manner)
but that the LECs should be explicitly authorized to compel nonpaying customers
to accept free blocking of 900 service under certain circumstances and
according to certain requirements. Furthermore, IXCs should not be permitted
to cut off intrastate long-distance service for nonpayment of 900 or 700
charges (when 700 calls are used in a 900-1ike manner). The Commission
believes that this ruling strikes a balance between the interests of the using
and consuming public and those of the telephone companiesl.

There are substantial questions as to whether the Commission is subject to
the strict requirements which would otherwise apply in other courts when the
Commission is issuing a restraining order in its specific area of competence
concerning the regulation of utilities. The Commission enjoys special status
as a quasi-judicial, quasi-legislative body. It is, for example, required to
apply the rules of evidence only "insofar as practicable. (G.S. 62-65(a)).
The Commission prescribes its own practice and procedure, but, unlike a court
of general jurisdiction, it 1lacks the authority to impose damages. The
Commission is, of course, subject to the fundamental fairness requirement
arising from the due process provisions of the United States and North Carolina
Constitutions.

The Commission beliéves that the instant case is an appropriate one for
interlocutory relief in the form of a preliminary injunction pending final
disposition of this case. The Commission makes no finding regarding the
usefulness or desirability of 900 services. Many such services may in fact be
useful and desirable. The sole question here is whether LECs or IXCs should be
allowed to terminate service for nonpayment of 900 charges. The Commission
does not believe this should be allowed, pending the outcome of its
investigation into this matter in this docket.

1 The Commission 1is aware of the distinction between premium-billed
(non-tariffed) and so-called dial-it (tariffed) 900 services. However,
the Commission does' not believe that the public-at-large -makes this
distinction and perhaps, more importantly, it would be difficult, if not
impossible, to separate out such charges on a bill or to impose blocking
that would not affect both.
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The Commission at this point agrees with the Public Staff, the Attorney
General, and AT&T that charges for 900 service are not for communication
services and thus do not and should not fall within traditional local service
denial criteria. The Commission thus provisionally finds it unjust and
unreasonable to cut off local or long distance service for nonpayment of such
charges. Access to the telecommunications network, once a Tluxury, 1is now
almost a necessity. Denial of such access for nonpayment of
non-telecommunications services can have grave consequences for a customer,
especially in his ability to reach emergency services if needed. Moreover, the
subscriber has no adequate remedy at law. The General Assembly has assigned
special responsibility to the Commission to regulate public utilities and
forbidding cut-off is the appropriate remedy here which the Commission is
percularly wel)l situated to enforce. The denial of local or Tong distance
service for nonpayment of 900 service denies a substantial right.

Nor is the prospect of such cut-off merely speculative. Although some of
the LECs are modifying and softening their policies in response to perceived
equities and Commission activity, all the LECs at the Conference maintained
their right to make such cut-off. The Public Staff cited a specific case of
such a cut-off. GTE South submitted data concerning four customers who were
disconnected or due for disconnection for nonpayment of their accounts, which
included 900 number calls. There is therefore substantial evidence that some
cut-off has occurred in the past and there is no guarantee that such cut-offs
will not occur in the future. It is not appropriate that even one customer
should be cut off for nonpayment of 900 services pending final resolution of
this docket. Action by the Commission will protect this class of subscribers
and prevent the 1dnvasion of substantial rights and the 1infliction of
irreparable harm upon these subscribers.

In so ruling, the Commission is acting to protect and restore the status
quo. The status quo is not, as some of the LECs suggest, merely a ratification
of present asserted policies of cut-off, but rather the situation as it existed
in fact before the advent of 900 services. The status quo can also be viewed
in more immediate and personal terms as the right of the customer to continue
local service unhindered. This right is endangered by an LEC or IXC cut-off
policy for nonpayment of 900 service.

The issuance of interlocutory relief will not substantially disadvantage
the LECs or IXCs. It is the Commission's judgment based on the hearing at the
Regular Commission Conference that the companies will suffer 1ittle material
detriment, especially since industry practice indicates ultimate responsibility
for uncollectibles is shifted back to the vendor. The financial impact on the
companies will be minimal. Carolina, for instance, indicated that the revenue
derived from billing and collection for 900 service was relatively small.

The Commission 1is concerned, however, that certain irresponsible
subscribers not be led to believe that they can incur 800 service charges
indefinitely and with impunity. To allow this might unduly burden the LECs.
The Commission is, therefore, authorizing compulsory blocking of 900 service in
certain circumstances as outlined in the Ordering Paragraphs below.
Subscribers should also be aware that the ruling here is limited to the ability
of LECs or IXCs to cut off local or long-distance service for nonpayment of 900
charges. The 900-number vendors retain their ordinary legal rights to pursue
overdue charges in the courts.
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In view of the Commission's overall position on this issue, it is
reasonable to believe that the Public Staff would prevail on this issue when
the final decision is made. This satisfies another requirement for injunctive
relief.

. Lastly, the Commission notes that prohibiting cut-off for non-utility

related service is not new. Rule R6-17 prohibits such activity related to
natural gas, and the current 976 tariff provides that nonpayment of 976 charges
shall not be cause for denial of local service. Federal policy, too, is
tending against disconnection for nonpayment of 900 charges. The FCC has
specifically instructed AT&T to "ensure that communications services to callers
are not disconnected for failure to pay premium billing charges" (In Re AT&T
. memoran-

900 Dial~It Services and Third Party Billing and Collection Services

dum Opinion and U?BEFT‘RETEEEEH‘*ﬁF?T‘I@, 1989, p- o), and expressly Jleft

termination of service policies to the states (In Re Matter of Retariffin

Billing and Collection Services, Report and Order .
In conclusion, the Commission emphasizes the preliminary nature of the

relief granted here. It believes it has fashioned a remedy which balances the
interest of the customer and those of the LEC.

IT 1S, THEREFORE, ORDERED as follows:

1. That pending the final outcome of this docket, all LECs subject to the
jurisdiction of this Commission be prohibited from cutting off local service
for nonpayment of 900 service or of 700 service when such service is used in a
300~1ike manner.

2. That LECs follow the following procedure with regard to outstanding
900 service charges:

a. If the subscriber is willing to make payment, the LEC shall attempt
to make reasonable arrangements for payment.

b. If the subscriber challenges the bill or is otherwise unwilling or
unable to pay, the LEC shall write off the charges on the first such
occasion. The subscriber shall be offered free blocking.

c. If the subscriber, on a second occasion, incurs charges which he
challenges or is otherwise unwilling or unable to pay, the LEC shall
be authorized to block the 300 service of such subscriber at no
charge to the subscriber.
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3. That, pending the final outcome of this docket, all IXCs subject to
the jurisdiction of the Commission be prohibited from cutting off intrastate
long~-distance service for nonpayment of 900 service or of 700 service when such
service is used in a 900-1ike manner.

ISSUED BY ORDER OF THE COMMISSION.
This the 7th day of September 1990.
' NORTH CAROLINA UTILITIES COMMISSION
(SEAL) Sandra J. Webster, Chief Clerk

Commissioner Sarah Lindsay Tate dissents.
Commissioner Laurence A. Cobb did not participate.
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DOCKET NO. W-100, SUB 15
BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Investigation of Proper Procedures
For Sale or Assignment of Utility
Franchises

ORDER ESTABLISHING
PROCEDURES FOR SALE
OR ASSIGNMENT OF

UTILITY FRANCHISES

BY THE COMMISSION: The Commission has become very concerned that sales of
certain water and sewer utility companies are being accomplished prior to
complying with North Carolina law dealing with the sale or assignment of
utility franchises. The relevant State law in this area is G.S. 62-111(a),

which provides as follows:

"No franchise now existing or hereafter issued under the

provisions of this Chapter...shall be sold, assigned, piedged or
transferred, nor shall control thereof be changed through stock
transfer or otherwise, or any rights thereunder leased, nor shall any
merger or combination affecting any public utility be made through
acquisition or control by stock purchase or otherwise, except after
application to and written approval by the Commission, which approval
shall be given if justified by the public convenience and
necessity..."

This statute was recently interpreted as follows in the Pinehurst decision
rendered by the North Carolina Court of Appeals on July 3, 1990

"G.S. 62-111(a) plainly requires that "[nJo franchise...shall be
sold, assigned, pledged, or transferred...except after application to
and written approval by the Commission[.]" (Emphasis added.) We
flatly reject any suggestion that the statute permits the completion
of transfers contingent upon or subject to Commission approval. Such
a proposjtion plainly flies in the face of the clear wording of the
statute.

"We recognize that before a proposed transfer can become ripe
for consideration by the Commission, there must be an agreement to
transfer; i.e., the owner of the franchise and the proposed buyer
must have reached the agreement on the terms and conditions of the
transfer or acquisition. But the actual transfer of assets or
operational control may never precede the Commission's written
approval. This requirement, imposed by the General Assembly, is
based on the sound rationale that, if such a change of control and
assets were effected before approval has been granted, the Commission
would then be placed in the wholly untenable position of having to
nullify a de facto transfer as part of the approval proceedings, if
the publi¢ convenience and necessity so required. The risk of
disruption to the public and the practical problems posed by such a
circumstance are obvious. Franchise assets could be encumbered,
franchise operations and control assumed by the transferee, and the
transferor thereafter dissolved--ail before the Commission has given
its approval to such transfer, and all under the guise that no
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transfer has actually taken place because the transaction has not
been "legally consummated" in that it was contingent upon or subject
to Commission approval. The statute may not be so circumvented. Our
Legislature, by the unambiguous terms of the statute, clearly
intended to prohibit such de facto transfers of franchises before the
Commission has had the opportunity to pass upon the merits of the
transfer under the pubiic convenience and necessity test.”

The Commission wishes to stress here, in the strongest possible terms,
that G.S. 62-111(a) , as interpreted by the Court of Appeals must be followed
in all utility transfer transactions. Failure to do so will result in denial
of the transfer application.

Examples of violation of G.S. 62-111(a) include, but are not limited to,
the following events, if implemented prior to Commission approval:

1. Transfer of deeds from seller to purchaser,
2. Payment of purchase price, in whole or part, to the seller,
3.  Transfer of operating control to the purchaser.

The Commission has reviewed the transfer application form and has
determined that it should be revised to more clearly reflect the requirements
of G.S. 62-111(a). The following reflects a change made to the Application For
Transfer of Public Utility Franchise and For Approval of Rates by the
Commission:

1. Item 3, page 6 should be changed to read: Enclose a copy of (1)
exhibits showing that the seller has ownership of all property necessary to
operate the utility and (2) a purchase agreement reduced to writing. Any
changes 1in the purchase agreement should be filed immediately with the
Commission.

IT 1S, THEREFORE, ORDERED as follows:

1. That each water and sewer utility be and hereby is, ordered to follow
the requirements of G.S. 62-111(a) in all transactions involving the sale or
assignment of utility franchises.

2. That the Application For Transfer of Public Utility Franchise and For
Approval of Rates be modified as noted in this Order.

ISSUED BY ORDER OF THE COMMISSION.
This the 27th day of December 1990.
NORTH CAROLINA UTILITIES COMMISSION
(SEAL) Sandra J. Webster, Chief Clerk
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DBOCKET NO. E-2, SUB 582
BEFORE THE NORTH CAROLINA UTILITIES COMMISSION
In the Matter of

Adventures in Faith Ministries, Inc., Post )
0ffice Box 1319, Atlantic Beach, North Carolina )
28512, ) RECOMMENDED ORDER
Complainant ) DENYING COMPLAINT
vs. )
)
Carolina Power & Light Company, )
Respondent )
HEARD 1IN: Commission Hearing Room 2115, Dobbs Building, 430 North Salisbury
Street, Raleigh, North Carolina, on Wednesday, September 19, 1990
at 10:00 a.m.
BEFORE: Robert H. Bennink, Jr., Hearing Examiner

APPEARANCES:
For the Complainant:
No Attorney of Record
For the Public Staff:

James D. Little, Staff Attorney, Public Staff - North Carolina
Utitities Commission, Post Office Box 29520, Raleigh, North Caro-
lina 27626-0520

For: The Using and Consuming Public

For the Respondent:

Andrew H. McDaniel, Associate General Counsel, Carolina Power &
Light Company, Post Office Box 1551, Raleigh, North Carolina
27602

BENNINK, HEARING EXAMINER: On June 25, 1990, Adventures in Faith
Ministries, Inc. (Complainant), filed a complaint against Carolina Power &
Light Company (CP&L or Respondent). By Order entered in this docket on June
26, 1990, the Commission served the complaint on CP&. and required the
Respondent to either satisfy the demands of the Complainant or file an answer
to the complaint. CP&L filed its answer in opposition to the complaint on
July 18, 1990. CP&L's answer was thereafter served upon the Complainant by
Commission Order dated July 25, 1990. On August 17, 1990, the Complainant
requested the Commission to schedule a public hearing to consider its
complaint. On August 22, 1990, the Commission entered an Order scheduling a
hearing in this docket for Wednesday, September 19, 1990, at 10:00 a.m.

Upon call of the matter for hearing at the appointed time and place, the

Complainant offered the testimony of Richard Derreth, its President, David
William Page, its Youth Counselor, and Evelyn Batts Derreth, its Secretary.
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CP&L offered the testimony of Jim Phillips, its Morehead City Area Manager, and
Gurney Reece Dillard,; its Director of Rate Administration.

Based upon a careful consideration of the entire record in this
proceeding, the Hearing Examiner now makes the following

FINDINGS OF FACT

1. CP&L is a public utility subject to the jurisdiction of the North
Caralina Utilities Commission.

2. The Complainant was not overcharged for electricity supplied to its
soup kitchen/game room during the period from July 1987 through October 1988.

3. To establish a commercial account, CP&L requires a corporate officer
to make application for service and furnish copies of the company's articles of
incorporation and letterhead with corporate seal affixed, and a designation of
the company's corporate officers.

4. CP&L did not act improperly in the way it handled the Complainant's
requeset for electric service at the miniature golf course in April 1990.

WHEREUPON, the Hearing Examiner reaches the following
CONCLUSIONS

The Complainant has failed to carry the burden of proof to show that it
was overcharged for electricity supplied to its soup kitchen/game room during
the period from July 1987 through October 1988. During this period of time,
‘the account in question was in the name of Evelyn B. Derreth. Service to that
facility was connected on July 14, 1987, and was disconnected on October 26,
1988, for nonpayment of bills. The original electric meter serving the soup
kitchen/game room was in place at that Tocation at least as far back as
November 6, 1986. It was replaced with a new meter on September 28, 1989,
because it had registered a demand reading of 700 kilowatts or more during the
months of July and September 1989. The Complainant's normal demand reading
ranged from 10 to 24 kilowatts. The original meter was tested and found it to
be accurate in terms of both kWh and demand registrations. The demand
registration problem was thereafter found by CP&L to have been the result of
defective wiring leading from the transformers to the meter. This defective
wiring subsequently resulted in abnormally low kWh and demand registrations on
the new meter during the months of October, November, and December 1983. The
Complainant was not billed for any additional usage and the meter wiring was
finally repaired in January 1990. CP&L witness Dillard testified that he had
never seen an instance where faulty wiring had caused a meter to record higher
than normal usage. To the contrary, he testified that loss of power to the
meter or meter malfunction always results in registration of lower rather than
greater consumption. Mr. Dillard's testimony was credible and, in the absence
of more compelling credible evidence to the contrary, supports denial of the
complaint on this issue.

The Hearing Examiner further concludes that CP&L did not act improperly in

the way it handled the Complainant's request for power at the miniature golf
course in April 1990. The facts surrounding this incident are as follows. Mr.
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Norman Terpstra came into CP&L‘s Morehead City business office on the afternoon
of Wednesday, April 11, 1990, and requested service for a miniature golf course
in the name of Adventures in Faith Ministries, Inc. Mr. Terpstra was informed
by CP&L that he would have to show some documentation of his position with the
corporation and his authority to open an account in the corporate name, along
with the payment of past amounts due CP&L by the corporation for electric
service and the posting of a security deposit in accordance with NCUC Rules
R12-2 and R12-3. Mr. Terpstra then left CP&L's business office stating that
Mr. Derreth would handle the application.

On the morning of Thursday, April 12, 1990, Messrs. Terpstra and Derreth
came to CP&L's business office. Mr. Derreth dictated the following message for
delivery to the manager of the office: '"You have an adversarial relationship
with me and I am going to call Craig Stevens to file for a formal complaint."
Messrs. Terpstra and Derreth left the business office without making
application for service to the miniature golf course.

On the afternoon of Thursday, April 12, 1990, Mr. David Page came to
CP&L's business office and applied for service to the miniature golf course.
Mr. Page indicated that he was Complainant's Youth Director and was on
Complainant's Board of Directors and desired to apply for service in the name
of Adventures in Faith Ministries, Inc. He was 1ikewise advised that he needed
to meet the same criteria required of Mr. Terpstra the prior day. Mr. Page
then applied for service in ‘his own name, paying the past bills due from
Complainant and making the required security deposit. Upon completion of his
application at approximately 3:00 p.m., Mr. Page requested that CP&L guarantee
that service would be connected at the miniature golf course that day. Mr.
Page was advised that new service account connection orders were worked in the
order of their being received; that CP&L could not guarantee same-day connect
service; that the following day was a CP&L holiday (Good Friday); and that CP&L
would connect service to this new account as soon as reasonably possible. CP&L
set a meter and connected service to the miniature golf course at 11:10 a.m. on
the Company's next business day which was Monday, April 16, 1990.

CP&L's actions regarding the Complainant's request for .electrical service
to the miniature golf course were not unreasonable. The Company's policy of
requiring a corporate officer to make an application for service on behalf of a
corporation is sound and not arbitrary or capricious. In this instance, power
was connected on the first business day after service was requested by Mr.
Page. Mr. Phillips offered credible testimony that the days surrounding the
Easter ‘weekend are always very busy with a backlog of orders and that CP&L had
a great amount of work to do during the period of time in question. The
Hearing Examiner concludes that CP&L connected this service within a reasonable
period of time considering all of the relevant circumstances.

The Hearing Examiner encourages the Complainant and CP&L ‘to strive to
establish a better working relationship in the future. A relationship of trust
clearly does not exist today. Both parties bear some fault and need to be more
conciliatory. The Complainant now knows what it must do to have service placed
in its name for its various accounts and CP&L should respond in good faith to
any such request.
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IT 1S, THEREFORE, ORDERED that the complaint filed in this docket by
Adventures in Faith Ministries, Inc., be, and the same is hereby, denied.

1SSUED BY ORDER OF THE COMMISSION.
This the 3rd day of December 1990.

NORTH CAROLINA UTILITIES COMMISSION
(SEAL) Sandra J. Webster, Chief Clerk

DOCKET NO. E-7, SUB 456
BEFORE THE NORTH CAROLINA UTILITIES COMMISSION
In the Matter of

Mr. W. L. Morrison, Advanced Heating )
Systems, Inc., )
Complainant ) ORDER DENYING COMPLAINT
; AND APPROVING LOAN PROGRAM
V.
)
Duke Power Company, )
Respondent )

HEARD IN: Courtroom 68, Forsyth County, Hall of Justice, 250 N. Main Street,
Winston-Salem, North Carolina, on May 15, 1990, at 11:00 a.m.

BEFORE: Commissioner Sarah Lindsay Tate, Presiding; and Commissioners Julius
A. Wright and Charles H. Hughes

APPEARANCES:
For the Complainant:

Pro se, Willard L. Morrison, Advanced Heating Systems, 3034 Trenwest
Drive, Winston-Salem, North Carolina 27103

For Duke Power Company:

W. Larry Porter, Associate General Counsel, Duke Power Company, 421
N. Church Street, Charlotte, North Carolina 28241

For the Using and Consuming Public:
Antoinette R. Wike, Chief Counsel, Public Staff-North Carolina
Utilities Commission, Post Office Box 29520, Raleigh, North Caroiina
27626-0520

Karen E. Long, Assistant Attorney General, North Carolina Department
of Justice, Post Office Box 629, Raleigh, North Carolina 27602

BY THE COMMISSION: On August 16, 1989, the Commission issued an Order
serving the complaint of Mr. Willard L. Morrison, President of Advanced Heating
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Systems, Incorporated, on Duke Power Company ("Duke" or the "Company"). On
September 8, 1989, Duke filed an Answer and Motion to Dismiss, stating that the
complaint failed to state a claim upon which relief could be granted.

On January 5, 1990, the Complainant advised the Commission that he was not
satisfied with the answer of Duke Power Company and requested an evidentiary
hearing. Hearing was set for March 1, 1990, and rescheduled for May 15, 1990,
to give the Complainant additional time to file testimony. Prefiled testimony
was filed by the Complainant on March 23, 1990. Notice of Intervention was
filed by the Attorney.General on April 11, 1990. Duke prefiled the testimony
of two witnesses on April 30, 1990.

The matter came on for hearing on May 15, 1990, as scheduled. The
Complainant offered his own direct and rebuttal testimony. The Company
objected to the admission of Mr. Morrison's rebuttal testimony on the basis of
timeliness and relevancy. The Commission in a bench ruling permitted the
rebuttal testimony and exhibits, but gave Duke an opportunity to file a reply
brief on the rebuttal evidence. Duke then presented the testimony and exhibits
of a panel consisting of Robert W. Taylor, Manager of Residential Energy
Services, and David L. Weisner, Manager of the Energy Analysis Department. The
Public Staff and the Attorney General appeared through counsel, but neither
presented evidence.

Subsequent to the hearing and pursuant to Commission Order, on May 25,
1990, the Company filed three late-filed exhibits. Proposed Orders were filed
June 29 and July 3, 1980. The Complainant was permitted to respond to both
Duke's rebuttal filing and the Proposed Orders of Duke and the Attorney
General.

On August 17, 1990, the Commission issued a Data Request to Duke in order
to assist the Commission in a decision in this docket. The Data Request
required Duke to file with the Commission, and serve a copy on the parties, a
statement of how the Company accounts for all revenues and costs associated
with its loan program to those customers who purchase a "Comfort Machine." The
statement was to show whether the revenues and cost of this loan program are
being assigned to the Company's ratepayers or to its shareholders. The
Attorney General and the Public Staff were permitted to file a response to the
data within three days after receipt of it from Duke.

On August 23, 1990, Duke filed its response to the Data Request. The
responses stated:

"The incidental costs of administering the loan program are charged
to electric operating expense. The interest charged on the loans of
9.9%, which approximates Duke's costs of debt financing, is recorded
as OTHER ELECTRIC REVENUE over the 1ife of the loan."

On August 28, 1990, the Public Staff filed a Motion for Permission to File
Comments on Duke's Data Response no later than September 18, 1990. The
Commission issued an Order granting this Motion.

On September 18, 1990, the Public Staff filed a response to Duke’s Data
Request. In its response, the Public Staff stated as follows:
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"Inasmuch as this Loan Program has been available for some three
years and is similar to loan programs offered by other electric
utilities in the State, the Public Staff does not oppose its approval
at this time. It 4s 1likely, however, that modifications and
improvements to the ‘Loan Program wili be proposed by the Public Staff
in connection with Duke's expected 1991 general rate case."

On September 14, 1990, Duke filed a letter requesting Commission approval
of Duke's Residential Comfort Loan Program. Attached to the letter was a
description of the Loan Program.

On September 19, 1990, the Complainant filed a response to Duke's filing
of its Loan Program.

Based upon a careful consideration of the entire record in this
proceeding, including the evidence presented at the May 15, 1990, hearing and
the subsequently filed documents and pleadings, the Commission makes the
following :

FINDINGS OF FACT

1. The Complainant Willard L. Morrison is President of Advanced Heating
Systems, Incorporated.

2. Complainant's Company, Advanced Heating Systems, Incorporated, is a
North Carolina corporation with offices at 3034 Trenwest Drive, Winston-Saiem,
North Carolina. Advanced Heating Systems sells and installs hydronic electric
baseboard heating systems. These systems are a zoned heating system similar to
baseboard resistant heat strip heating except that the hydronic systems use
electricity to heat tubes of water or liquid silicon which then radiate heat
out into @ room.

3. Respondent, Duke Power Company, is a public utility subject to the
Jjurisdiction of this Commission pursuant to the Public Utilities Act, G.S. 62-1

et seg.

4. The Complainant seeks an Order from this Commission

A. Compelling Duke Power Company to cease and desist fram
promoting heat pumps;

B. Directing Duke Power Company to inform its representatives not
to degrade other forms of electric heating when it receives
written or verbal inquiries about heating systems; and,

C. Directing Duke Power to refrain from the practice of financing
the purchase of heat pumps or from utilizing the purchase of a
heat pump as the basis for a lower electrical rate.

5. The Complainant, as the owner of a business selling heating
equipment, objects to the programs of Duke which promote a particular type of
electrical heating equipment--that is, the Comfort Machine heat pump--"in
competition with private enterprise.”
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6. Specifically, the Complainant challenges the programs of Duke which
promote the "Comfort Machine" heat pump and offer loans to its customers for
the purchase of such heat pump.

7. Duke encourages the use of high-efficiency heat pumps by its
residential customers.

8. Duke 1is largely a summer-peaking utility, and its construction
requirements, dincluding generation facilities, are strongly influenced by
summer peak demand growth. Ninety-six percent (96%) of all new residential
construction in Duke's service area has central air conditioning. Duke's
policy is to encourage electric space heating in order to make the best use of
its generation capacity in the non-summer months. This policy allows Duke to
spread the fixed costs of its generation over a larger base of energy sales to
minimize the average costs per unit of energy.

9. Duke's policy: of promoting heat pumps also helps Duke minimize the
growth rate of summer peak demand. ’

10.  Duke has determined that the use of high-efficiency heat pumps by its
residential customers helps improve load factor while providing the customer a
competitive operating costs when compared with other fuels and other electric
heating systems.

11.  Although Duke agreed that a room-by-room feating system can be more
economical to operate than a central system, Duke did not agree that a
room-by-room system is more economical to operate when the entire structure is
conditioned. Although Duke recommends baseboard heating — for certain
applications, most of Duke‘s customers are interested in heating and cooling
their entire house throughout the year.

12, Duke encourages the technology of a high-efficiency system which
provides both heating and cooling, provides a lower contribution to the summer
peak than a typical central air conditioning system, and for heating provides
two to three times the heating output for each unit of energy output. Although
Duke does not promote a particular type or brand of heat pump, Duke does
encourage the installation of highly efficient heating equipment which may be
more expensive to install than less efficient equipment.

13. Duke offers financing through its "Comfort Machine" loan program to
encourage its residential customers to purchase high-efficiency heat pumps.
The benefits of this program are lower energy bills for the customers, less
contribution to the summer and winter peak loads of Duke, and improvements in
Duke's overall load factor.

14. Duke's vresidential "Comfort Machine" loan program, which was
submitted to the Commission for approval on September 14, 1990, provides direct
loans to qualified homeowners for the following:

"1l. Financing of up to $5,000 for one Comfort Machine or up to
$7,500 for two or more Comfort Machines.

“2. Financing of up to $2,500 for replacement of an existing heat
pump’'s 1indoor or outdoor unit with a high-efficiency unit."
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To qualify for a loan under this program, the homeowners.must install a
heat pump with a seasonal energy efficiency ratio (SEER) of nine or greater.
The program is available to customers in existing single-family residential
structures where the customer owns the real property (or a mobile home and the
real property on which it is located). To qualify for a loan under the
program, the "Comfort Machine" must be installed by an authorized "Comfort
Machine" dealer certified by Duke.

The owner must secure the loan from his local Duke Power office. Loans to
qualifying owners will be made for a period up to 60 months at 9.9% APR. (If
the amount of the loan is less than $5,000, the term of the loan shall not
exceed 42 months.) The owner is to pay nominal filing fees to record any
liens.

15. It 1is the policy of the Commission to encourage Duke and other
electric utilities to implement load management programs which control the
growth rate of peak demand while encouraging customers to use energy during off
peak periods.

16. Duke's Residential Service Conservation Rate Schedule (RC rate) does
not reguire a specific type of fuel or heating equipment. Residential
customers who meet the conditions of the RC rate are given a reduction of 2% in
the energy charges per kWh in the rate. The RC rate encourages customers to
meet important conservation goals and has been approved by the Commission.

CONCLUSIONS
I

The Commission conciudes that the Complainant has failed to carry the
burden of proof to shaw that Duke's Residential Loan Program is an unjust and
unreasonable practice of the Company. Consequently the Commission {ssues this
Order denying the complaint.

In his testimony, Mr. Morrison, the President of Advanced Heating Systems,
Inc., the Complainant in this proceeding, testified as to the purpose of his
testimony:

"My purpose stems from a two-fold concern--first, as a private
citizen subject to the monopoly enjoyed by the Duke Power Company as
a public utility; and second, as the owner of a business selling
heating equipment which finds this public utility promoting a
particular type of equipment in competition with private enterprise.
We raise the basic question as to whether this action is permissible
under the original purposes and intent of the franchise granted by
the N.C. Public Utilities Commission to Duke Power Company.
Certainly the fundamental purpose of Duke Power is to generate and
sell electrical energy in competition with other forms of energy such
as oil and gas. And it behooves Duke Power to advertise and promote
the pexceived advantages of using electrical energy to heat and cool
homes.

More particularly, Mr. Morrison took issue with the practices of Duke in
promoting and encouraging “the sale of one particular type of equipment solely
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utilizing electricity to the .detriment of another form of equipment also sold
solely using electrical power." He identified the equipment promoted by Duke
as the heat pump bearing the name of "The Comfort Machine."

Mr. Morrison continued: "My premise is that Duke Power should not be
permitted to promote any particular type of heating or cooling. This should be
performed by private companies without monopoly under the free enterprise
system." Mr. Morrison contended that Duke's program of financing the customer
purchases of heat pumps by loans of up to $5,000 at a rate of interest of 9.9%
APR places Duke in competition with 1local banks and savings .and 1loan
institutions. Mr. Morrison also took issue with Duke's claims in its
literature about the advantages of heat pumps. In conclusion, Mr. Morrison
requested the Commission:

"1. To cause Duke Power Company to cease and desist from the
promotion of heat pumps.

"2. To direct Duke Power to inform its representatives not to
degrade other forms of electric heating when inquiries, verbai
or written are received by Duke Power Company from potential
users.

"3. To direct Duke Power to refrain from the practice of financing
the purchase by customers of heat pumps, or from utilizing the
purchase of a heat pump by a Duke Power customer on the basis
for a lower electrical rate."

Duke presented the testimony of Robert W. Taylor, Manager of Residential
Energy Services for Duke, and David L. Weisner, Manager of the Energy Analysis
Department of Duke. Mr. Taylor discussed Duke's reasons for encouraging the
use of high-efficiency heat pumps. Mr. Weisner discussed the effect of the
heating and cooling 1load on Duke's generation requirements. Briefly
summarized, Duke's testimony tended to show that the Company does encourage the
use of heat pumps by its residential customers. Duke's witnesses testified
that Duke is a summer-peaking utility and that its construction requirements,
including generation facilities, are determined by summer-peak demand growth.
Duke encourages electric space heating in order to make the best use of its
generation capacity in the winter, which is an off-peak period for the Company.
Duke has determined that the use of high-efficiency heat pumps by its
residential customers helps the Company to improve its 1load factor while
providing the customer competitive operating costs when compared with other
fuels and other electric heating systems. Duke does not, however, promote any
particular type or brand of heat pump. Duke does encourage the installation of
highly efficient heating equipment which may be more expensive to install than
other systems. Duke's loan program was developed to encourage its customers to
install the most efficient type of heat pump available. Customers replacing
their heating equipment would tend to install cheaper, less efficient heating
equipment if the loan program were not available. In the opinion of Duke's
witnesses, the benefits of the loan program are lower energy bills for the
customers, less contribution to the peak of Duke, and overall improvements in
Duke's load factor. Furthermore, the installation of a high-efficiency system
which provides both heating and cooling results in a lower contribution to
Duke's summer peak than a typical, less efficient central air conditioning
system,
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G.S. 62-73 al¥lows complaints against public utilities on the grounds that
any rule, regulation, or practice of the utility is “unjust and unreasonable.”
G.S. 62-75 provides that the burden of proof shall be upon the Complainant to
show that the rule or practice complained of is unjust and unreasonable.

Upon consideration of all the evidence in this proceeding, the Commission
concludes that the practices of Duke in promoting the use of high-efficiency
heat pumps through its Tliterature and the loan program are not unjust and
unreasonable. As pointed out by Duke's witness Weisner: "Duke has very little
control over customer behavior to operate their heating and cooling systems."
Duke has an obligation to meet the electrical energy needs of all of its
customers, including residential customers. The type of equipment selected by
Duke's customers and the manner in which that equipment is operated "can have a
major impact on the peak load requirements for which the utility system must be
designed." Mr. Taylor pointed out that 96% of all new residential construction
has central air conditioning. Duke is largely a summer-peaking utility, and
its construction requirements are strongly influenced by summer-peak demand
growth. Consequently, Duke encourages the use .of electric space heating by its
residential customers, since this allows the Company to make the best use of
its generation capacity in the winter. Duke's policy of encouraging electric
space heating benefits all of the Company's customers, since the use of
electric space heating allows Duke to spread the fixed costs of its generation,
which is required to meet the summer peak demand, over a larger base of energy
sales to minimize the average cost per unit of energy.

Duke does not merely encourage the use of electric space heating by its
residential customers. Instead it encourages. the use of high-efficiency heat
pumps in conjunction with central air conditioning systems. Mr. Weisner stated
that heat pumps offer the most efficient whole house method of providing
electric heating and cooling requirements of the cusfomers. Duke agreed that a
room-by-room heating system, as advocated by the Complainant, can be more
economical to operate than a single system. Duke did not agree, however, that
a room-by-room system is more economical to operate when the entire structure
is conditioned. Most of Duke's customers are interested in heating and cooling
their entire house throughout the year.

Duke's attempts to minimize the growth rate of the summer peak demand and
to make greater use of its generating capacity during the winter months by
encouraging electric space heating is in accord with often-stated goals of this
Commission. Indeed, the Commission 1is under a continuing mandate from the
General Assembly "to promote adequate, economical and efficient utility service
to all of the citizens and residents of the state." G.S5. 62-155. The
Commission has encouraged a wide range of load management and conservation
activities by the electric utilities under its jurisdiction. Load management
programs have been implemented by the utilities not only to curtail the growth
in summer peak demand, but also to encourage the off-peak use of electrical
facilities, including electrical residential space heating in the winter, to
make use of the generation capacity required to meet summer peak demand.

The Commission is of the opinion and therefore concludes that the activity
of Duke in encouraging the use of high-~efficiency heat pumps through its
Titerature and through the residential 1loan program is a permissible
undertaking for the Company. Duke has an obligation to meet the energy needs
of all of 1its customers. Duke's encouragement of the residential use of
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high-efficiency heating and cooling systems allows the Company to control in
some manner the growth in its summer peak and to encourage greater utilization
of its generation capacity in the winter months. Duke does not promote a
particular type or brand of heat pump. The residential loan program allows Duke
to encourage the its customers to install a high-efficiency heat pump. Through
this loan program, the goals of Duke to slow the growth in the peak and to
improve Duke's load factor are met.

The parties also testified about the respected merits and demerits of
baseboard heating systems and high-efficiency heat pumps. It is outside the
scope of this proceeding for the Commission to weigh the respective merits of
these heating systems. Suffice it to say, the economies and efficiencies of
different types of heating systems depend upon a variety of factors, including
use (whole house versus individual rooms, for example) and manner of operation.
In any event, the Complainant failed to show that Duke's pramotion of the
high-efficiency heat pump constituted an unjust and unreasonable practice.

Finally, the Commission finds no merit in the Complainant's contention
that the Residential Conservation Rate unfairly favors the purchase of a heat
pump by a Duke customer. This rate meets important energy conservation goals
by requiring, as a condition of the rate, the use of energy conservation
practices in the home. The rate has been approved by the Commission and has
been reviewed by the Commission in Duke's subsequent rate cases. The rate does
not require a specific type of fuel or heating equipment.

I1

Duke's Residential Comfort Machine -Loan Program, which was filed with the
Commission on September 14, 1990, should be approved by the Commission, subject
to further review in the Company's next general rate case.

On September 14, 1990, Duke filed with the Commission the provisions of
the its Residential Comfort Machine Loan Program and requested Commission
approval. Duke pointed out that during the course of this complaint
proceeding, the Company determined that the loan program, which was begun in
1987, was not previously filed with nor approved by the Commission. Duke
pointed out that the loan program is designed to encourage the use of
high-efficiency heat pumps for residential use. On September 19, 1990, both
the Complainant and the Public Staff filed letters commenting on the loan
program. The Complainant stated in part:

“"Should a public utility be permitted to go into competition with
local financial institutions offering loans to buy a heat pump at
9.9% interest rate (currently below prime)?

"First they compete with private enterprise in the promotion of a
particular product and then they compete with private enterprise by
offering unrealistic interest rates which, in essence, 'bribe' the
consumer to buy a particular type of product."

The Public Staff in its comments stated that inasmuch as the loan program has
been available for some three years and is similar to other loan programs
offered by electric utilities in the State, the Public Staff does not oppose
its approval at this time. The Public Staff further commented that it is

130



ELECTRICITY - COMPLAINTS

likely that modifications and improvements to the loan program will be proposed
by the Public Staff in Duke's next general rate case, which is expected to be
filed in 1991.

Having determined that Duke's practices in regard to the promotion of the
high-efficiency heat pump, including its residential loan program to purchase
this equipment, does not constitute a unjust and unreasonable practice, the
Commission is of the opinion that the Residential Loan Program, the details of
which were filed by Duke on September 14, should be approved by the Commission,
provided that the program shall be subject to further review in the Company's
next general rate case. The Commission notes in passing that Duke's
residential loan program is similar to programs that have been implemented by
other regulated electric utilities.

IT IS, THEREFORE, ORDERED as follows: N

1. That the complaint in this docket be denied.

2. That the Residential Comfort Machine Loan Program, which was filed by
Duke Power Company in this docket on September 14, 1990, be approved, subject
to further review in the Company's next general rate case.

ISSUED BY ORDER OF THE COMMISSION.

This the 11th day of December 1990.

NORTH CAROLINA UTILITIES COMMISSION
(SEAL) Sandra J. Webster, Chief Clerk

DOCKET NO. E~7, SUB 459
BEFORE THE NORTH CAROLINA UTILITIES COMMISSION
In the Matter of

John Lee Morris, 308 North Driver Street, )
Durham, North Carolina 27703, ) FINAL ORDER OVERRULING
Complainant ) EXCEPTIONS AND AFFIRMING
VS, ) RECOMMENDED ORDER
) .
Duke Power Company, )
Respondent )
ORAL ARGUMENT
HEARD IN: Commission Hearing Room 2115, Dobbs Buiiding, 430 North Salisbury
Street, Raleigh, North Carolina, on Wednesday, June 20, 1990, at
9:30 a.m.
BEFORE: Chairman William W. Redman, Jr., Presiding, and Commissioners
Sarah Lindsay Tate, Julius A. Wright, Charles H. Hughes, and
! Lawrence A. Cobb

131



ELECTRICITY - COMPLAINTS

APPEARANCES:
For Complainant:

John Lee Morris, 308 North Driver Street, Durham, North Carolina
27703
For: Himself

For Respondent:

W. Larry Porter, Associate General Counsel, Duke Power Company,
422 South Church Street, Charlotte, North Carolina 28242
For: Duke Power Company

BY THE COMMISSION: On March 30, 1990, Commission Hearing Examiner Sammy
R. Kirby entered a Recommended Order in this docket denying the complaint filed
by John Lee Morris against Duke Power Company. As part of that Order, Quke was
Eeﬂuiredn to file a report regarding the 1981 deposits reflected by Morris
xhibit D.

Duke filed responses to Morris Exhibit D as required by the Recommended
Order on April 26, 1990, and April 30, 1990.

On April 29, 1990, the Complainant filed certain exceptions to the
Recommended Order and requested the Commission to schedule an oral argument to
consider those exceptions.

The matter was thereafter scheduled for oral argument on exceptions before
the Commission. Upon call of the matter for oral argument, Mr. Morris was
present and represented himself. Duke Power Company was represented by
counsel. Both parties offered oral argument for consideration by the
Commission.

WHEREUPON, the Commission reaches the following
CONCLUSIGNS

The Commission finds and concludes that each of the findings of fact,
conclusions, and decretal paragraphs contained in the Recommended Order are
fully supported by the record. Therefore, good cause exists to affirm and
adopt the Recommended Order as the Final Order of the Commission. .The
Commission has also reviewed Duke's responses to the Recommended Order and
concludes that the Company properly computed interest on and refunded the
Complainant‘s 1981 deposits. Accordingly, the exceptions filed by Mr. Morris
are denied.

IT IS, THEREFORE, ORDERED as follows:

1. That the Recommended Order entered in this docket on March 30, 1990,
be, and the same is hereby, affirmed and adopted as the Final Order of the
Commission.

r
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That the exceptions filed in this docket by the Complainant on

April 29, 1990, be, and the same are hereby, overruled and denied.

ISSUED BY ORDER OF THE COMMISSION.
This the 18th day of July 1990.

(SEAL)

NORTH CAROLINA UTILITIES COMMISSION
Sandra J. Webster, Chief Clerk

DOCKET NO. EC-51(T), SUB 5

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of

Solomon Horney, Route 2, Box 31, )
Banner Elk, North Carolina 28604, )
Complainant )
) ORDER OVERRULING MOTIONS
v. ) TO DISMISS AND SETTING
) COMPLAINT FOR HEARING
Mountain Electric Cooperative, ) ON OCTOBER 18, 1990
Drawer 180, Mountain City, )
Tennessee 37683, )
Respondent )
HEARD: May 16, 1990, at 2:00 p.m. in the Commission Hearing Room, Dobbs
Building, 430 North Salisbury Street, Raleigh, North Carolina
BEFORE:  Chairman William W. Redmar, presiding; Commissioners Sarah Lindsay
Tate, Robert 0. Wells, Julius A. Wright, Charles. H. Hughes and
Laurence A. Cobb
APPEARANCES:

For Mountain Electric Cooperative, Inc.:

William B. Cocke, Jr., Attorney at Law, Post Office Box 605, Newland,
North Carolina 28657

For North Carolina Electric Membership Corporation:

Thomas J. Bolch, Attorney at Law, North Carsclina Electric Membership
Corporation, Post Office Box 27306, Raleigh, North Carolina 27611

and

Christopher J. Blake, Moore & Van Allen, Attorneys at law, Post
Office Box 26507, Raleigh, North Carolina 27611
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For the Using and Consuming Public:

A. W. Turper, Jr., Staff Attorney, Public Staff-North Carolina
Utilities Commission, Post Office Box 29520, Raleigh, North Carolina
27626-0520

BY THE COMMISSION: On February 16, 1990, Solomon Horney, of -Banner Elk,
filed a complaint with the Commission against Mountain Electric Cooperative,
Inc. ("Mountain Electric"), of Mountain City, Tennessee. In his complaint, Mr.
Horney alleged that Mountain Electric wants to build a 69 KV transmission power
1ine from Horney Hollow, Banner Elk, where he lives, to Beech Mountain; that
there js an existing transmission 1ine and substation going to the top of Beech
Mountain at the present time; that Mountain Electric stated that it would not
use the existing line right-of-way but would use a new right-of-way; that the
proposed new transmission 1ine and right-of-way, and its transformer box, would
be within 200 feet of his house; that he and his family are concerned about
possible health effects from the closeness of the proposed line; that he is
concerned about the effect of the proposed transmission line on the market
value of his home; that there are other options available to Mountain Electric
instead of the proposed right-of-way but Mountain Electric refuses to consider
these options.

On February 22, 1990, the Commission issued Order Serving Complaint,
serving the complaint of Mr. Horney upon Mountain Electric. The Order required
Mountain Electric to file an answer or satisfy the demands of the complaint
within 20 days after the receipt of the Order Serving Complaint.

On February 28, 1990, the North Carolina Electric Membership Corporation
("NCEMC") filed Petition to Intervene and Motion to Dismiss for Lack of
Jurisdiction. In its Motion to Dismiss, NCEMC alleged that it is a generation
and transmission cooperative both corporately and physically sited within the
State and is authorized by law to build and operate generating and transmission
facilities within the State. NCEMC further alleged that the Commission lacks
jurisdiction to hear and determine matters such as the complaint of Mr. Horney
in this docket., NCEMC further alleged:

"In order to protect itself and its 27 member distribution EMCs
corporately sited and operating within North Carolina from
unnecessary expense in future proceedings before the Commission such
as this wherein the Commission 1lacks jurisdiction, NCEMC finds it
necessary to intervene in this proceeding and ask the Commission to
dismiss this proceeding for lack of jurisdiction."

On March 16, 1980, Mountain Electric filed its Motions to Dismiss and
Answer. In this pleading, Mountain Electric alleged that the Commission does
not have jurisdiction to hear the complaint of Mr. Horney in this docket. 1In
its answer, Mountain Electric essentially alleged that it was planning to
construct a 69 KV, single pole, narrow profile, transmission 1line from Banner
Elk to Beech Mountain, as a]]eged in the complaint, and that the proposed
transmission line will tap an existing 69 KV transmission line from Cranberry
to Banner Elk by adding a single pole mounted switch and that this switch
striucture will be located in the existing 69 KV transmission line right-of-way,
approximately 300 feet from the Complainant's house. Mountain Electric also
alleged that the proposed 69 KV transmission 1ine cannot be routed over the
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existing distribution route, as contended by the Complainant; that the existing
route was not pursued due to excessive construction costs, required outages
during construction periods, inadequate clearance to existing structures for 69
KV circuits, inadequate existing right-of-way to accommodate exposed 1ine, and
the loss of reliability to all facilities on one line route. Mountain Electric
either denied the remaining allegations of the complaint or alleged that it did
not have sufficient information with respect to the allegations. Mountain
Electric specifically denied that the Complaimant would “practically lose the
value of [his] home."

On April 5, 1990, the Commission issued an Order allowing the Petition to
Intervene of North Carolina Electric Membership Corporation, serving the
Motions to Dismiss and Answer on Mr. Horney, and scheduled oral argument on the
Motions to Dismiss for Lack of Jurisdiction for May 2, 1990, at the Commission
Hearing Room in Raleigh.

By subsequent Orders, the oral argument was rescheduled to May 16, 1990.

The Motions to Dismiss for Lack of Jurisdiction came on for oral argument
before the full Commission on May 16, 1990. The parties, including the Public
Staff-North Carolina Utilities Commission, were present and represented by
counsel. The Commission heard oral argument from Mountain Electric
Cooperative, Inc., NCEMC, and the Public Staff. Upon consideration of the
complaint, the Motions to Dismiss, the oral argument on May 16, 1990, and the
entire record in this docket, and the judicial notice of certain other
Commission dockets to be more fully set forth below, the Commission issues this
Order denying the motions to dismiss for lack of jurisdiction and setting the
complaint of Mr. Horney for hearing.

CONCLUSIONS

The Commission 1is of the opinion, and so concludes, that it has
jurisdiction to hear and determine the complaint of Mr. Horney with respect to
the siting of the proposed transmission line by Mountain Electric.

As correctly pointed out by NCEMC and Mountain Electric, the Commission
does not have complete jurisdiction over electric membership corporations.
G. S. 62-3(23)d provides in pertinent part: “The term 'public utility', except
as otherwise expressly provided "in this Chapter, shall not include . . .
electric . . .membership corporation(s). . . " An EMC is subject to the
regulatory jurisdictiop of this Commission in the following instances, as
expressly provided by statute: (a) for certification of a generating plant
(G.S. 62-110.1); (b) for assignment or reassignment of service territories
(G.S. 62-110.2); (c) upon complaint for alleged discrimination in rates,
service practices, promotional activities, and the like (G.S. 62-140(c)); and
(d) for service, extensions of service and facilities, and other acts that
reasonably need to be made, as more fully enumerated in G.S. 62-42(a)(1-5).

The EMC-Intervenors contend that the complaint of Mr. Horney does not fall
within any of the above statutory categories. The Public Staff, on the other
hand, contends that G.S. 62-42 does give the Commission authority to hear the
complaint of Mr. Horney.
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The above-cited statutes do not expressly provide that the Commission has
jurisdiction over transmission line siting complaints against an electric
membership corporation. As the parties recognized at the oral argument on May
16, 1990, the issue presented by the Motions to Dismiss requires the Commission
to construe the statutes in G.S. Chapter 62 relating to electric membership
corporations. The Commission agrees with the Public Staff that the applicable
statute which vests the Commission with jurisdiction to hear the Horney
complaint is 6.S. 62-42. Subsection (c) of that statute provides:

“(c) For the purpose of this section, 'public utility' shall
inc]udﬁ any electric membership corporation operating within this
State.

It is helpful, in reaching a decision on the issue before the Commission,
to review the Commission’s jurisdiction with respect to transmission 1line
complaints against the electric companies Carolina Power & Light Company, Duke
Power Company, North Carolina Power, and Nantahala Power and Light Company,
which are “public utilities" pursuant to G.S. 62-3(23)a. In a series of cases
beginning in 1974, the Commission has held that it has jurisdiction to hear and
determine complaints against the electric public utilities involving the siting
of electric transmission and distribution 1lines. Kirkman v. Duke Power
Company, 64 Report of the North Carolina Utilities Commission, Orders and
Decisions 89 (1974) (Docket No. E-7, Sub 152) (hereinafter—the "Kirkman case");
Ki11 Devil Hills v. Vcho= 73 Orders and Decisions 102 (1984) (Docket Wo. E-22,

SUb 273); Camp Gwynii Valley v. Duke Power Company, 78 Orders and Decisions 186
(19887(13%%?%@,_5% &13); ~CTrohn e?’.. al v. Duke Power Company, 78
Orders and Decisions 213 (19887 (Docket Wo. E-7, Sub WTE%EcLassee
Watershed Coalition et. al v. Duke Power Company, (Docket No. E-7, Sub 432)
(Orders of April 3 and May 30, mmmm?m’f.

In each of these cases, beginning with the Kirkman case in 1974, which
involved the construction by Duke of a transmission line across Mr. Kirkman's
property, the Commission held that it had jurisdiction to hear and determine
these types of complaints against the electric public utilities. In so
deciding, the Commission concluded that the scope of its authority was defined
by the following statutes: G.S. 62-2(5) provides that the policy of the State
is to "encourage and promote harmony between public utilities, their users
and the environment." (emphasis added). G.S. 62-30 provides that the
Commission “'shall have and exercise such general power and authority to
supervise and control the public utilities of the State as may be necessary to
carry out the taws providing for their regulation, and all such other powers
and duties as may be necessary or incident to the proper discharge of its

duties." G. S. 62-73 provides that the Commission may hear complaints against
public utilities with respect to rates, service, rules, or practices.

G. S. 113A-3 of the North Carolina Environmental Policy Act of 1971
declares that "it shall be the continuing policy of the State of North Carolina
to conserve and protect its natural resources and to create and maintain
conditions under which man and nature can exist in productive harmony.
Further, it shall be the policy of the State to seek, for all of its citizens,
safe, healthful, productive and aesthetically pleasing surroundings; to attain
the widest range of beneficial uses of the environment without degradation,
risk to health or safety; and to preserve the important historic and cultural
elements of our common inheritance."
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G.S. 113A-4(1) provides that "the policies, regulations, and public laws
of this State shall be interpreted in accordance with the policies set forth in
this Article.”

The Commission has held in the Kirkman and other cited cases that,
construed together, these statutes give the Commission jurisdiction to hear and
determine transmission 1ine siting complaints against electric public
utitities.

In each of these cases, the Commission further conciuded that the
arb1trary and capricious" standard of review was applicable in reviewing the
siting of the lines. See, Duke Power Company v. Ribet, 25 N.C. App. 87 (1975).

The Commission has not had the occasion, until the instant case, to
consider G.S. 62-42 in. the context of a transmission line siting complaint
against the electric public utilities. (In the above-cited complaint cases,
the electric utilities had initiated their own plans to construct and site the
transmission lines complained of.) The Commission is of the opinion, and so
concludes, that in a proceeding under G.S. 62-42 involving the siting and
construction of a public utility transmission. 1ine, the Commission can consider
a complaint about the environmental impact arising out of the proposed siting
of the transmission line.

Consequently, the environmental dimpact of a proposed public utitity
transmission line, whether complained of under G.S. 6§2-73 or under G.S. 62-42,
may be consudered by the Commission; the Commission can find no reasonab]e
basis for considering environmental impact under G.S. 62~73 but not under G.S.
62-42. ". . . . the acts and activities of public utility firms operating in
North Carolina are not free from considerations of environmental criteria and
" this tribunal is charged with the judicial responsibility to determine whether
or not public utility firms in this State are operating their various and
respective enterprises in a manner compatible with the spirit of the
Environmental Policy Act of 1971." The Kirkman case, supra, at 93-94.

The question remains: Do the provisions of G.S. 62-42 vest the Commission
with jurisdiction to hear a complaint about the siting of a transmission line
proposed by an electric membership corporation? We are mindful of G.S.
62-3(23)(d), which expressly provides that the term "public utility” except as
otherwise expressly provided in G.S. 62 shall not include an electric
membership corporation. As noted earlier, however, G.S. 62-42(c) provides that
for the purposes of G.S. 62-42, "‘public utility' shall include any electric
membership corporation operating within this State.” Subsection (c) is
unambiguous. The Commission concludes that under the plain terms of subsection
(c), G.S. 62-42 is applicable to electric membership corporations in the same
manner and to the same degree as it is to a public utility such as Duke Power
Company or Carolina Power & Light Company.

There are at least three subdivisions under G.S. 62-42(a) which give the
Commission jurisdiction to hear and determine the comp1a1nt of Mr. Horney
against Mountain Electric:

"(1) That the service of any public wutility 1is inadequate,
insufficient or unreasonably discriminatory, or
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"(3) That additions, extensions, repairs or improvements to, or
changes in, the existing plant, equipment, apparatus, facilities or
other physical property of any public utility, of any two or more
public utilities ought reasonably to be made, or

"(5) That any other act is necessary to secure reasonably adequate
service or facilities and reasonably and adequately to serve the
public convenience and necessity."

These three subdivisions, construed either singly or together, are sufficiently
broad in scope to include the activity complained of. We particularly note
subdivision (5), which stresses "any other act [that] is necessary . .
reasopably and adequately to serve the public convenience and necess1ty i
Under the Kirkman case, it is clear that the obligations of a public utility
arising out of the public convenience and necessity standard include an
obligation to give due regard to the environmental policy set forth in G.S.
Chapter 113A.

Therefore the Commission is of the opinion, and so concludes, that the
Commission may consider upon complaint the environmental impact of a
transmission 1ine siting proposed by an electric membership corporation such as
Mountain Electric.

Having concluded that the Commission has jurisdiction to hear the
complaint of Mr. Horney, the Commission issues this Order denying the Motions
to Dismiss of NCEMC and Mountain Electric Cooperative and scheduling the
compiaint for hearing at the time and place set forth below.

IT IS, THEREFORE, ORDERED as follows:

1. That the Motions to Dismiss for Lack of Jurisdiction of North
Carolina Electric Membership Corporation and of Mountain Electric Cooperative,
Inc., be denied.

2. That the complaint of Mr. Horney shall be set for hearing at the
following time and place:

Thursday, October 18, 1990, at 9:30 a.m.,
Commission Hearing Room, Dobbs Building,
430 North Salisbury Street, Raleigh,
North Carolina.

3. That discovery shall be completed by September 14, 1990.
4, That Mr. Horney, and any party supporting him, shall file testimony

in writing with the Commission, and serve a copy thereof upon the Respondent
and the other parties, on or before September 24, 1990.
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5. That the Respondent, and any party supporting it, shall file
testimony, and serve a copy thereof upon the Complainant and the other parties,
on or before, October 9, 1990.

ISSUED BY ORDER OF THE COMMISSION.
This the 31st day of July 1990.
) NORTH CAROLINA UTILITIES COMMISSION
(SEAL) Sandra J. Webster, Chief Clerk
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DOCKET NO. E-2, SUBS 537 & 333
BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Application by Carolina Power & Light ) ORDER
Company for an Increase in Rates and ) ON REMAND
Charges )

BY THE COMMISSION: 1In its opinion dated November 9, 1989, the North
Carolina Supreme Court remanded this case to the Commission for further action
consistent with the opinion. Specifically, the Supreme Court ordered the
Commission to transfer $389,442,000 of Harris Plant common facilities from rate
base to cancelled plant. The Court further authorized the Commission to review
the allowed rate of return and to make appropriate adjustments to reflect the
fact that $389,442,000 of prudently incurred costs were being transferred from
rate base to cancelled plant. Finally, the Court authorized the Commission to
include in rate base any common facilities the Commission expressly found were
"used and useful”.

The Public Staff and Carolina Power & Light Company have negotiated a
proposed settlement of the issues remanded to the Commission. The Attorney
General has no objection to the proposed settlement. The Public Staff,
Attorney General and Carolina Power Light Company were the only part1es
involved in the appeal in this case and are the only parties that have filed
briefs before the Commission on remand. Though the current level of rates will
remain the same under the proposed settlement as those set in our previous
order in this docket, the ratepayer will benefit over the ent1re life of the
plant.

Based upon a careful review of the Supreme Court's opinion and our
previous order, we find that the proposed settlement is a fair resolutiocn of
this case. The settlement would require treating $389,442,000 of common
facilities as cancelled plant, amortizing these costs through a special rider
over 5.925 years from the date of the original order, and leaving the rate of
return on common equity at 12.75%. This results in no change in the current
level of rates, which we found to be just and reasonable; is fully consistent
with the opinion of the Supreme Court; maintains the current allowed rate of
return; and will result in lower rates for the consumer upon expiration of the
special amortization rider in mid -1994. We hereby adopt the ‘terms of the
settlement. While this resolution of the jssue maintains the current level of
rates, the impact on CP&L's earnings will be a reduction of approximately $71
million, or $0.84 per share, and thus there will be an adverse effect on
stockholders. However, we believe that by preserving cash flow for the Company
over the amortization perjod and removing the $389,442,000 from rate base, we
have considered the jnterest of both the stockholders and the customer.

A1l parties to the appeal have consented to this order, as shown by the

signatures of counsel for the Public Staff, the Attorney General, and the
Company.
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IT IS, THEREFORE, ORDERED:

1. That within 10 days CP&L shall file proposed tariffs which shall
implement the intent of this order by amending each tariff to transfer from
base rates to a special amortization rider that amount per kWh required to
amortize $389,442,000 over 5.925 years, without any return on the unamortized
balance, and providing for the automatic termination of the rider 5.925 years
from the date of the original order in this case; and

2. That notice of the change in tariffs be included as a bill insert. :

3. That this Order is based upon the unique circumstances in this case
and shall not be relied upon as, or establish, a precedent in or for any future
proceeding, except that, in CP&L's future rate cases, there will be no specific
incremental adjustment to the rate of return based on this order.

ISSUED BY ORDER OF THE COMMISSION.
This the 10th day of July 1990.
NORTH CAROLINA UTILITIES COMMISSION
(SEAL) Sandra J. Webster, Chief Clerk

CONSENTED TO:

PUBLIC STAFF -- NORTH CAROLINA UTILITIES COMMISSION
By: James D. Little, Staff Attorney

LACY H. THORNBURG, ATTORNEY GENERAL
By: Karen E. Long, Assistant Attorney General

CAROLINA POWER & LIGHT COMPANY
By: Richard E. Jones, Vice President,
General Counsel & Secretary

DOCKET NO. E-2, SUB 579
BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Application by Carolina Power & Light )
Company for Authority to Adjust Its ) ORDER APPROVING FUEL
Electric Rates and Charges Pursuant ) CHARGE ADJUSTMENT
to G.S. § 62~133.2 and NCUC Rule R8-55 )}

HEARD IN: Commission Hearing Room 2115, Dobbs Bui]dind, 430 North Salisbury
. Street, Raleigh, North Carolina, on Tuesday, August 7, 1990, at
9:30 a.m.

BEFORE: Commissioner Sarah Lindsay Tate, Presiding; Chairman William W.

Redman, Jr.; and Commissioners Robert 0. Wells, Julius A. Wright, and
Charles H. Hughes

141



ELECTRICITY - RATES

APPEARANCES:
For Carolina Power & Light Company:

Robert W. Kaylor, Attorney at Law, Patterson, Dilthey, Clay,
Cranfi11, Sumner & Hartzog, Post Office Box 310, Raleigh, North
Carolina 27602-0310 .

Adrian N. Wilson, Associate General Counsel, Carolina Power & Light
Company, Post Office Box 1551, Raleigh, North Carolina 27602

For Carolina Industrial Group for Fair Utility Rates:

Ralph McDonald, Bailey & Dixon, Attorneys at Law, Post Office
Box 12865, Raleigh, North Carolina 27605-2865 -

For the Carolina Utility Customers Association, Inc.:

Theodore €. Brown, Jr., Attorney at Law, Post 0ffice Box 12547,
Raleigh, North Carolina 27605-2547

For the Public Staff:

Vickie L. Moir, Staff Attorney, Public Staff, North Carolina
Utilities Commission, Post Office Box 29520, Raleigh, North Carolina
27626-0520

For: The Using and Consuming Public

For the North Carolina Department of Justice:

Jo Anne Sanford, Special Deputy Attorney General, and Tom Zweigart,
Assistant Attorney General, North Carolina Department of Justice,
Post Office Box 629, Raleigh, North Carolina 27602-0629

For: The Using and Consuming Public

BY THE COMMISSION: On June 6, 1990, Carolina Power & Light Company (CP&L
or the Company) filed an Application for a change in rates based solely on the
cost of fuel in accordance with the provisions of G.S. § 62-133.2 of the North
Carolina General Statutes and Commission Rule R8-55. In its Application, CPaL
proposed an increment of 0.078¢/kwh (0.081¢/kWh including gross receipts tax)
to the base factor of 1.276¢/kWwh approved in Docket No. E-2, Sub 537. The
resulting preliminary fuel factor of 1.354¢/kWh was based on the adjusted
historical 12-month test period ending March 31, 1990. The Company also
requested a decrement of 0.006¢/kWh (0.006¢/kwh inciuding gross receipts tax)
for the Experience Modification Factor (EMF) to refund approximately $1.5
million of excess fuel revenues collected (plus interest) during the April 1,
1989 to March 31, 1990 period. The Company proposed that the EMF rider be in
effect for a fixed 12-month period.

On June 15, 1990, the Carolina Industrial Group for Fair Utility Rates

(CIGFUR-II) filed its Petition to Intervene which the Commission granted on
June 20, 1990.
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On June 20, 1990, the Commission issued its Order Scheduling Hearing and
Requiring Public Notice and establishing certain filing dates.

On June 23, 1990, Thomas S. Lam filed testimony on behalf of the Public
Staff.

On June 25, 1990, the Attorney General filed a Notice of Intervention
pursuant to G.S. § 62-20.

On July 20, 1990, the Carolina Utility Customer Association, Inc. (CUCA)
filed its Petition to Intervene. The Commission issued an Order dated July 25,
1990, allowing CUCA's intervention.

Ihg intervention of the Public Staff is noted pursuant to Commission Rule
R1-19(e).

On August 3, 1990, the Company filed the affidavits of publication showing
that public notice had been given as required by the Commission Order.

The matter came on for hearing as ordered on August 7, 1990, at 9:30 a.m.
CP&L presented the testimony and exhibits of Dale M. Bouldin, Manager - Rate
Development and Cost Analysis. The Public Staff presented the testimony and
exhibits of Thomas S. Lam, Engineer, Electric Division. CUCA, the Attorney
General, and CIGFUR-II did not present witnesses.

On August 10, 1990, in response to requests made during the hearing, the
Public Staff filed Public Staff Late-Filed Exhibits Nos. 1 and 2.

A1l parties to the proceeding were provided an opportunity to file
proposed orders with the Commission on or before August 31, 1990.

Based upon the verified Application, the testimony, and exhibits received
into evidence at the hearings, the late-filed exhibits and the record as a
whole in this proceeding, the Commission now makes the following:

FINDINGS Of FACT

1. Carolina Power & Light Company is duly organized as a public utility
company under the laws of the State of North Carolina and is subject to the
jurisdiction of the North Carolina Utilities Commission. CP&L ‘is engaged in the
business of generating, transmitting, and selling electric power to the public
of North Carolina. CP&L is lawfully before this Commission based upon the
application filed pursuant to G.S. §62-133.2.

2. The test period for purposes of this proceeding is the 12~month period
ended March 31, 1990.

3. CP&L's fuel procurement and power purchasing practices were reasonable
and prudent during the test period.

4. The adjustments proposed by the Company to normalize for weather and
customer growth are reasonable and appropriate for use in this proceeding.
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5. ‘A normalized generation mix, as required by Commission Rule R8-55
using the latest five-year industry average data for boiling water reactors
(BWR) and pressurized water reactors (PWR) from the North American Electric
Reliability Council's (NERC) Equipment Availability Report 1984-1988, is
appropriate for use in this proceeding. These normalized capacity factors by
unit result in a reasonable and representative normalized system nuclear
capacity factor of 57.44%.

6. The use of burned fuel costs for the month of March 1990 is reasonable
and appropriate for purposes of 'this proceeding.

7. A fuel cost factor of 1.354¢/kwh (excluding gross receipts tax) for
North Carolina retail service is appropriate for use in this proceeding. This
results in a fuel cost increment of 0.078¢/kwh (0.081¢/kWh including gross
receipts tax) when compared to the base fuel factor of 1.276¢/kWh determined to
be appropriate in Docket No. E-2, Sub 537, the Company's last general rate
case.

8. The operation of the Company's base load nuciear and fossil plants was
reasonable and prudent during the test period.

9. An Experience Modification Factor (EMF) decrement of 0.006¢/kWh
(0.006¢/kWh including gross receipts tax) is reasonable and appropriate for use
in this proceeding. This EMF includes interest and reflects 100 percent of the
difference between CP&L's actual 12-month (April 1, 1989 to March 31, 1990)
level of reasonable :and prudently incurred costs for fuel and purchased power
fuel expense and the fuel-related revenues, exclusive of the EMF-related
revenues, collected as a result of the Commission Orders in Docket No. E-2,
Sub 544 and Sub 562. The 0.006¢/kWh rider decrement will become effective on
September 15, 1990, and will remain in effect for the next 12 months.

10. The net fuel factor approved in this proceeding after consideration of
the EMF and related interest is 1.348¢/kWh (1.393¢/kWh including gross receipts
tax). The rate impact of the net fuel factor approved of 1.348¢/kWh compared
to the net fuel factor of 1.374¢/kWh approved in the last fuel proceeding
resg]ts in a net decrease of 0.026¢/kWh (0.027¢/kWh including gross receipts
tax).

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 1

This finding of fact 1is essentially informational, procedural, and
jurisdictional in nature and is not controverted.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 2

G.S. § 62-133.2 provides that the Commission shall hold a hearing within
12 months after an electric utility's last general rate case order to determine
whether an increment or decrement rider is required ". . . to reflect actual
changes in the cost of fuel and the fuel cost component of purchased power over
or under base rates established in the last preceding general rate case."
G.S. § 62-133.2 further provides that additional hearings shall be held on an
annual basis, but only one hearing for each such electric utility may be held
within 12 months of the last general rate case. G.S. § 62-133.2(c) sets out
the verified, annualized information and data which the utility is required to
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furnish to the Commission at the hearing for a historic 12-month test period
", . . in such form and detail as the Commission may require. . ." Pursuant to
Commi ssion Rule R8~55, the Commission has prescribed the 12-month period ending
March 31 as the test period for CP&L. Thus, CP&L's filing, which was made on
June 6, 1990, utilized the 12 months ended March 31, 1990, as the test period
in this proceeding. Al1 prefiled exhibits and testimony submitted by the
Company in support of its Application utilized the 12 months ended March 31,
1990, as the test year for purposes of this proceeding.

The Commission concludes that the test period which is appropriate for use
in this proceeding is the 12 months ended March 31, 1990, adjusted for weather
normalization, customer growth, and generation mix.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 3

The evidence for this finding of fact is found in the Company's
Application and the monthly fuel reports on file with this Commission.
Commission Rule R8-52(b) requires each electric utility to file a Fuel
Procurement Practices Report at least once every 10 years, as well as each time
the utility's fuel procurement practices change. In its Application, the
Company indicated that the procedures relevant to the Company's procurement of
fossil and nuclear fuels were filed in the Fuel Procurement Practices Report
dated February 1987 filed in Docket No. E-100, Sub 47. In addition, the
Company files monthly reports as to the Company's fuel costs under its present
procurement practices.

The Commission concludes that CP&L's fuel procurement and power purchasing
practices and procedures were reasonable and prudent during the test period.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 4

The evidence for this finding of fact is found in the testimony and
exhibits of Company witness Bouldin and Public Staff witness Lam. The
Company's proposed adjustment to normalize the test year for weather and
customer growth were unopposed by any party in this proceeding. Therefore,
there being no evidence to the contrary, the Commission concludes that the
adjustments proposed by the Company to normalize for weather and customer
growth in this proceeding are reasonable and appropriate.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 5

The evidence for this finding of fact is contained in the testimonies and
exhibits of Company witness Bouldin and Public Staff witness Lam. The Company
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normalized its nuclear units in accordance with Commission Rule R8-55 which
provides in subsection (c)(1) that:

capacity factors for nuclear production facilities will be
norma'llzed based generally on the national average for nuclear
production facilities as reflected in the most recent North American
Electric Reliability Council's Equipment Availability Report,
adjusted to reflect unique, inherent characteristics of the utility
including but not limited to plants two years or less in age and
unusual events. The national average capacity factor for ‘nuclear
production facilities shall be based on the most recent five-year
period available and shall be weighted, if appropriate, for both
pressurized water reactors and boiling water reactors.

Accordingly, CP&L used nuclear capacity factors based on the five-year North
American Electric Relijability Council (NERC) Equipment Availability Report
1984-1988 for boiling water reactors (BWR) and pressurized water reactors
(PWR). Brunswick Unit Nos. 1 and 2 which are BWRs were normatized at 51.53%
and Robinson Unit No. 2 and Harris Unit No. 1 which are PWRs were normalized at
63.56%. The Company's normalization results in a system nuclear capacity
factor of 57.44%. Commission Rule R8-55 also provides that normatization of
capacity factors may be adjusted to reflect unique, inherent characteristics of
a utility, including but not limited to plants two years or less in age and
unusual events. The Company proposed and the Commission approved the use of a
70% capacity factor during the period of time that Harris Unit No. 1 was two
years or Jess in age. However, now that Harris Unit No. 1 is more than two
years old, the Company normalized the plant using the five-year NERC average,
consistent with its other PWR facilities and Commission Rule R8-55.

The Public Staff's fuel calculation used the same five-year NERC data as
was used by the Company, with the exception of Harris Unit No. 1. Witness Lam
proposed that Harris Unit No. 1 be normalized to 68.43%, which is the average
of the unit's 1ifetime capacity factor of 73.3% and the latest NERC five-year
average for PWRs of 63.56%. Witness Lam testified that his 68.43% capacity
factor is appropriate for Harris Unit No. 1, because the unit has now operated
for over three years and is considered a mature nuclear power plant not subject
to the start-up problems which usually are associated with new or immature
power plants. In witness Lam's opinion the fact that two years have passed
should not automatically change Harris' normalized nuclear capacity factor from
70% to 63.56% when plant performance justifies the use of 68.43%. Further,
witness Lam pointed out that in CP&L's last fuel proceeding, when Harris Unit
No. 1 had just completed its first two years of operating life (commercial
operation achieved-May 2, 1987) prior to the company's filing date (May 30,
1989), the Company proposed a fuel factor with Harris Unit No. 1 continuing at
a 70% nuclear capacity factor. Accordingly witness Lam stated that if there
was no reason to lower Harris Unit No. 1's nuclear capacity factor to the NERC
five-year average then, there is even less reason to lower it to that number
now based upon last year's actual performance.

The Attorney General concurred with the Public Staff that the appropriate
system nuclear capacity factor should be calculated based on the latest NERC
five-year average capacity factors for PWRs and BWRs except for Harris Unit
No. 1 which should be 68.43% as proposed by witness Lam.
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CIGFUR-II's position, as discussed in its brief, is that the use of the
most recent five-year period national averages of capacity factors as reflected
in the NERC Equipment Availability Report assures inaccuracy in establishing
the fuel cost rider. 1In its brief CIGFUR-II stated that CP&L's internal
forecast of nuclear capacity factors for the period ending September 30, 1991,
resulted in a systemwide nuclear capacity factor of 64.8% which is
significantly higher than the 57.44% recommended by CP&L. CIGFUR-II
recommended that the Commission consider CP&L's internal forecasts of its
systemwide nuclear capacity factor in the normalization process, and suggested
that the Commission enlarge the scope of its pending rulemaking proceeding in
Docket No. E-100, Sub 55, to consider changing the manner by which capacity
factors for nuclear production facilities are normalized in establishing the
fuel cost rider.

CUCA recommended in 1its proposed order that the Commission use a
systemwide nuclear capacity factor of 65.91% which is CP&L's actual test year
nuclear capacity factor for the 12 months ended March 31, 1990. CUCA believes
this factor which is materially greater than the normalized factor advocated by
CP&L will more accurately match actual fuel costs with fuel revenues and
minimize any over or underrecovery of fuel costs.

Based upon the foregoing, the Commission is not persuaded that the
national average capacity factor should be adjusted for Harris Unit No. 1 and
believes that Harris should be treated in a manner consistent with Commission
Rule R8-55 and the normalization treatment afforded the Company's other nuclear
facilities. The Commission finds that the normalized nuclear capacity factor
for Harris Unit No. 1 should be 63.56% as proposed by the Company.

The Commission does not believe that the Public Staff, Attorney General,
CUCA, nor CIGFUR-II provided any evidence which tended: to show that the Harris
Plant was unique or inherently different from other operating PWRs and should
be treated differently. The Attorney General and CUCA cross-examined CP&L
witness Bouldin as to the appropriateness of the five-year NERC data for
normalization in light of actual and projected performance by the individual
units. Witness Bouldin stated that in the years prior to adoption of
Commission Rule R8-55, CUCA and 1its predecessor, NC Textile Manufacturers
Association, argued for normalization and against use of actual test year
results and future projections. Commission Rule R8-55 provides normalization
rules which are fair for both the customer and the Company. The Rule states
that national averages are a proper starting place for determining nuclear
capacity factors. The Rule also provides an avenue for adjustments to the
national averages based on unique or ipherent characteristics of each utility.
The opposing parties did not introduce evidence with respect to this issue and
the Commission is not persuaded that unusual conditions exist for CP&L that
warrant adjustments to the national average capacity factors. The Commission
recognizes that if the performance of the Company's nuclear units exceeds the
national averages and an overcollection results, the Company will be required
to refund such amounts with interest to the customer.

The Public Staff, in addition to its proposal of a 68.43% capacity factor
for Harris Unit No. 1, also recommended that Robinson Unit No. 2's Maximum
Dependable Capacity (MDC) be modified from 665 MW to 700 MW, which would result
in a further change in the overall system nuclear capacity factor. The
combination of these two modifications would result in the Public Staff
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recommending an overall system nuclear capacity factor of 58.84%. However, as
discussed in the Evidence and Conclusions for Finding of Fact No. 7, the Public
Staff has adopted the Company's proposals in this proceeding.

Witness Lam testified that based upon examination of Robinson Unit No. 2's
performance, as shown in the Nuclear Regulatory Commission's (NRC) Monthly
Licensed Operating Reactors Report ("Grey Book") for the 45 months from June
1986 through February 1990, this unit has generally operated at 700 MW or
greater, with the major exceptions having been during start up, shut down, and
periods of plant equipment problems. Witness lLam noted that the high water
temperatures during the summer months play a major role in determining a unit's
MDC rating and that Robinson Unit No. 2 has exceeded its current MDC rating of
665 MW in over 90% of its operating summer months (June, July, August, and
September) in this 45-month period. The Public Staff, therefore, believes that
uprating Robinson Unit No. 2's MDC rating to its 700 MW design electrical
rating is appropriate. Alternatively, the Public Staff recommended that CP&L,
prior to its next fuel proceeding or next general rate case, whichever comes
first, file a report with the Commission on the proper MDC rating of Robinson
Unit No. 2.

The Attorney General believes that in this proceeding the Commission
should find the MOC rating for Robinson Unit No. 2 to be 700 MW and employ this
rating in the calculation of its fuel factor to reflect a reasonable level of
fuel expenses.

During cross-examination witness Lam agreed that it would be proper for
CP&L to review the MDC ratings of all of its nuclear units. Since CP&L offered
no objection to the Public Staff's request for an MDC rating review, the
Commission concludes that CP&L should review the MDC ratings of all its nuclear
units and file a report® prior to its next fuel proceeding or next general rate
case, whichever comes first. Ffurther, the Commission does not accept any
rerating of Robinson Unit No. 2 for the purpose of determining the fuel factor
in this proceeding.

Therefore, based on the evidence presented, the Commission concludes that
the appropriate system nuclear capacity factor for this proceeding is 57.44%
based on use of the NERC five-year data for PWRs and BWRs and an MDC rating for
Robinson Unit No. 2 of 665 MW.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 6

The evidence for this finding of fact is contained in the testimony and
exhibits of Company witness Bouldin and Public Staff witness Lam. The Company
requested a fuel factor of 1.354¢/kWh based on March 1990 burned fuel costs.
The Public Staff calculated a fuel factor of 1.382¢/kWh using May 1990 burned
fuel costs but recommended adoption of the Tower fuel factor proposed by the
Company. Company witness Bouldin also calculated a fuel factor of 1.393¢/kWh
using burned cost for June 1990, the latest month available, but did not
recommend that the Commission adopt it.

The Commission believes that the fuel factor should reflect the most
recent burned fuel cost. However, since none of the parties proposed the use
of such costs, the Commission concludes that the burned fuel costs at March
1980 are appropriate for this proceeding.
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CP&L witness Bouldin: testified that the Company included in the derivation
of the fuel factor the fuel cost associated with the Company's purchase of
power from American Electric Power Company (AEP), which commenced on January 1,
1990. No party offered evidence challenging inclusion of these costs in the
calculation of the fuel factor. The Commission therefore concludes that the
fuel cost associated with the AEP purchase is appropriate for inclusion in the
calculation of the fuel factor.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 7

As discussed previously, the Public Staff presented for the Commission's
information a fuel factor of 1.382¢/kWh based on a system nuclear capacity
factor of 58.84% and May 1990 fuel prices. Nevertheless, because it is the
Public Staff's belief and policy that it is inappropriate to recommend a fuel
factor or revenue level greater than requested by the Company and noticed to
the general public, the Public Staff recommended adoption of the 1.354¢/kWh
fuel factor proposed by the Company.

The Attorney General in its proposed order recommended a fuel factor of
1.336¢/kWh based on a system nuclear capacity factor of 58.84% determined using
a 68,43% normalized capacity factor for Harris Unit No. 1 and an MBC rating of
700 MW for Robinson Unit No. 2 and March 1990 fuel prices.

Based on the foregoing, the Commission concludes that a fuel factor of
1.354¢/kWh and its associated system nuclear capacity factor of 57.44% as
proposed by the Company and supported by the Public Staff is just and
reasonable. This factor is 0.078¢/kWh higher than the base fuel factor of
1.276¢/kWh approved in Docket No. E-2, Sub 537. The calculation of the
1.354¢/kWh fuel factor is shown in the following table:

MWH

Description Generation $/MWH Fuel Cost
Coal 24,521,747 18.15 $445,069,708
IC 84,055 79.83 6,710,111
Nuclear 15,623,144 4.89 76,397,174

Hydro 716,242 - -
Purchases: Cogeneration 2,528,889 - 32,117,429
AEP Rockport 1,766,244 12.30 21,731,903

SEPA 180,385 - -
Other 767,615 18.41 14,131,792

Sales 1.869 012 17.85 33,361 864
Total Adjusted 15?1"?&"3‘591 : 5&2’793?53)'

NCEMPA Adjustments:

Power Agency Nuclear (10,179,038)
Power Agency Coal (21,803,486)
Harris Buyback 1,419,830
Mayo Buyback 3,163,363

Fuel Factor (¢/kWh)

Net Fuel Cost ;gzﬁiggﬁtggg
kWh for Fuel Factor 39,536,290,
1.354
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EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 8

The evidence for this finding of fact is found in the Company's
Application and the testimony of CP&L witness Bouldin.

The Company files with this Commission monthly Fuel Reports and Base Load
Power Plant Performance Reports. These reports were filed in Docket No. E-2,
Sub 554, for calendar year 1989 and Docket No. E-2, Sub 573 for calendar year
1990. Witness Bouldin testified that the Company passed the prudency test as
set forth in Commission Rule R8-55.

No party offered testimony or evidence challenging the Company's operation
of its baseload plants. The Commission concludes that the operation of the
Company's baseload nuclear and fossil plants was reasonable and prudent during
the test period.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 9

The evidence supporting this finding of fact is found in the direct
testimony of Company witness Bouldin and Public Staff witness Lam.

G.S. 62-133.2(d) provides that the Commission:

. + . shall incorporate in its fuel cost determination under this
subsection the experienced over-recovery or under-recovery of
reasonable fuel expenses prudently incurred during the test
period . . . in fixing an 1increment or decrement vider. The
Commission shall use deferral accounting, and consecutive test
periods, in complying with this subsection, and the over-recovery or
under-recovery portion of the increment or decrement shall be
reflected in rates for 12 months, notwithstanding any changes in the
base fuel cost in a general rate case . . .

Bath Company witness Bouldin and Public Staff witness Lam indicated that
during the test year ending March 31, 1990, the Company overrecovered
approximately $1,306,735. The over-recovery amounts to an EMF decrement of
.005¢/kWh (excluding gross receipts tax). The Commission therefore concludes
that an EMF decrement of .005¢/kWh is appropriate for use in the proceeding.

Further, amended Rule R8-55(c)(5) provides:

Pursuant to G.S. 62-130(e), any overcollection of reasonable and
prudently incurred fuel costs to be refunded to a utility's customers
through operation of the EMF rider shall dinclude an amount of
interest, at such rate as the Commission determines to be just and
reasonable, not to exceed the maximum statutory rate.

Company witness Bouldin and-Public Staff witness Lam both indicated that
the interest due the ratepayers is $190,783.

Pursuant to the Commission's Order of June 24, 1988, in Docket No. E-100,

Sub 55, adopting the method for calculating such interest, the Commission
concludes that the appropriate level of interest on the overrecovery achieved
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during this test period is $190,783, which results in an EMF interest decrement
of .001¢/kwWh (excluding gross receipts tax).

The Commission concludes that the EMF decrement of 0.006¢/kWh (0.006¢/kWh
including gross receipts tax) to refund $1,497,518 of overrecovered fuel
revenues (plus interest at 10%¥) experienced dur1ng the period April 1, 1989,
through ‘March 31, 1990, is appropriate for use in this proceeding and that the
decrement shall remain in effect for a fixed 12-month period.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 10
As a result of the Commission's decision in this docket, CP&L's rates will

include a net fuel factor of 1.348¢/kWh (1.393¢/kWh including gross receipts
tax), as shown in the chart below:

Amount
Description (¢/kwh)
Base fuel factor 1.276
Primary fuel adjustment rider .078
Experience modification factor rider (.006)
Net fuel factor excluding gross
receipts taxes 1.3408

The rate impact of the net fuel factor approved of 1.348¢/kWh compared to
the net fuel factor of 1.374¢/kWh approved in the last fuel proceeding results
in a net decrease in rates of 0.026¢/kwh (0.027¢/kWh including gross receipts
tax).

In Docket No. E-2, Sub 562, the Commission required CP&L to include in its
rate schedules a clear statement indicating the effect of the Commission Order
on rates. The Commission finds it appropriate to continue to require CP&L to
include such a clarifying statement to enable the ratepayers to quickly
ascertain the effect of the Commission decision on their rates. Therefore, the
following 1anguage should be included in CP&L's rate schedules:

Docket No. E-2, SUB 579

The effect of the Commission Order included in the above
kiTowatt-hour charges is a decrease, including gross receipts tax, of
0.027¢/kwh as compared to the rates in effect immediately prior to
September 15, 1990,

IT IS, THEREFORE, ORDERED as follows:

1. That, effective for service rendered on and after September 15, 1990,
CP&L shall adJust the base fuel component in its North Carolina retail rates by
an amount egqual to a 0.078¢/kWh increment (0.081¢/kWh including gross receipts
tax). Such increment is in addition to the base fuel component approved in
Docket No. E-2, Sub 537. Said increment shall remain in effect until changed
by a subsequent order of this Commission in a general rate case or fuel case.
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2. That CP&L shall further adjust the fuel component herein by a
decrement of 0.006¢/kWh (0.006¢/kWh including gross receipts tax) for the EMF.
The EMF is to remain in effect for a 12-month period beginning September 15,
1990.

3. That CP&L shall file a report on the proper MDC ratings of all its
nuclear units prior to its next fuel proceeding or next general rate .case,
whichever comes first.

4. That CP&L shall file appropriate rate schedules and riders with the
Commission in order to implement the fuel charge adjustments approved herein
not later than five working days from the date of this Order. The format of
this filing relating to fuel costs shall be consistent with the format
reflected in the rate schedules and riders which are hereby superseded.

5. That CP&L shall notify its North Carolina retail customers of the fuel
adjustment approved herein. Such notice shall incliude the mailing of the
“Notice to Customers of Net Rate Reduction", attached as Appendix A, as a bill
insert with bills rendered during the Company's next normal billing cycle.

ISSUED BY ORDER OF THE COMMISSION.
This the 14th day of September 1990.

NORTH CAROLINA UTILITIES COMMISSION
(SEAL) Sandra J. Webster, Chief Clerk

APPENDIX A
DOCKET NO. E-2, SUB 579
BEFORE THE NORTH CAROLINA UTILITIES COMMISSION
In the Matter of

Application by Carolina Power & Light ) NOTICE TO
Company for Authority to Adjust Its ) CUSTOMERS OF
Electric Rates and Charges Pursuant ) NET RATE

to G.S. § 62-133.2 and NCUC Rule R8-55 ) REDUCTION

NOTICE IS HEREBY GIVEN that the North Carolina Utilities Commission
entered an Order on September 14, 1990, after public hearings, approving a fuel
charge net rate reduction of approximately $7 million in the rates and charges
paid by the retail customers of Carolina Power & Light Company in North
Carolina. The net rate reduction will be effective for service rendered on and
after September 15, 1990. The rate decrease was ordered by the Commission
after review of CP&L's fuel expense during the 12 month test period ended
March 31, 1990, and represents actual changes experienced by the Company with

‘ respect to its reasonable cost of fuel and the fuel component of purchased
power during the test period.
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The Commission Order will result in a monthly net rate reduction of $0.27
for a typical residential customer using 1,000 kWh per month.

ISSUED BY ORDER OF THE COMMISSION.
This the 14th day of September 1990.
NORTH CAROLINA UTILITIES COMMISSION
(SEAL) Sandra J. Webster, Chief Clerk

DOCKET NO. E-7, SUB 462
BEFORE THE NORTH CAROLINA UTILITIES COMMISSION
In the Matter of .

Application of Duke Power Company Pursuant to ) ORDER APPROVING NET

G.S. 62-133.2 and NCUC Rule R8-55 Relating to ) FUEL CHARGE RATE

Fuel Charge Adjustments for Electric Utilities ) REDUCTION

Heard In: Commission Hearing Room 2115, Dobbs Building, 430 North
Salisbury Street, Raleigh, North Carolina on Tuesday, May 1,
1990, at 9:30 a.m. '

Before: Chairman William W. Redman, Jr., Presiding, and Commissioners
Sarah Lindsay Tate, Ruth E. Cook, Julius A. Wright, Robert 0.
Wells, Charles H. Hughes and Laurence A. Cobb

Appearances:

For Duke Power Company:

Ronald L. Gibson, Associate General Counsel, Duke Power Company, Post
Office Box 33189, Charlotte, North Carolina 28242

For Carolina Utility Customers Association, Inc.:

Theodore C. Brown, Fruitt and Brown, Attorneys at Law, Post Office
Box 12547, Raleigh, North Carolipa 27605

For the Public Staff:
Vickie L. Moir, Staff Attorney, Public Staff - North Carolina
Utilities Commission, Post Office Box 29520, Raleigh, North Carolina
27626-0520
For: The Using and Consuming Public

Far the Attorney General:
Karen E. Long, Assistant Attorney General, North Carolina Department

of Justice, Post Office Box 629, Raleigh, North Carolina 27510
For: The Using and Consuming Public
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BY THE COMMISSION: On March 1, 1990, Duke Power Company (Duke or the
Company) filed its application pursuant to G.S. 62-133.2 and NCUC' Rule R8-55
relating to fuel charge adjustments for electric utilities. In its application
Duke proposed a fuel factor of 1.1611¢/kWh (including nuclear fuel disposal
costs and excluding gross receipts tax), which is a reduction of .0054¢/kWh
(excluding gross receipts tax) from the base fuel factor of 1.1665¢/kWh set in
the Company's last general rate case, Docket No. E-7, Sub 408. The Company
further adjusted the proposed factor by decrements (excluding gross receipts
tax) of .1049¢/kwh and .0157¢/kwWh for the Experience Modification Factor (EMF)
and EMF interest, respectively.

On March 15, 1990, the Commission issued its Order scheduling the hearing,
establishing certain filing dates and requiring public notice.

On March 6, 1990, the Attorney General filed Notice of Intervention
pursuant to G.S. 62-20. On April 12, 1990, Carolina Utility Customers
Association, Inc. (CUCA), filed a Petition to Intervene. The Petition to
Intervene was allowed by Commission Order issued April 17, 1990. The
intervention of the Public Staff is noted pursuant to NCUC Rule R1-19(e).

At the public hearing, Duke presented the testimony and exhibits of
William R. Stimart, Vice President, Regulatory Affairs. The Public Staff
presented the testimony and exhibits of Thomas S. Lam, Engineer, Electric
Division. No other witnesses appeared at the hearing.

Affidavits of Publication were filed by the Company showing that public
notice had been given as required by the Commission Order.

Based upon the verified application, the evidence adduced at the hearing,
the Orders in Docket Nos. E-7, Subs 408, 417, 434, and 447 of which the
Commission takes judicial notice, and the entire record in this matter, the
Commission makes the following:

FINDINGS OF FACT

1. Duke Power Company is duly organized as a public utility company
under the 1laws of the State of North Carolina and 1is -subject to the
jurisdiction of this Commission. Duke is engaged in the business of
developing, generating, transmitting, distributing and selling electric power
to the public in North Carolina. Duke is Tawfully before this Commission based
upon its application pursuant to G.S. 62-133.2.

2. The test period for purposes of this proceeding is the twelve months
ended December 31, 1989, normalized and adjusted for certain changes through
the close of the hearing.

3. Duke's fuel procurement and power purchasing practices were
reasonable and prudent during the test period.

4. The adjustments proposed by the Company to normalize for weather and

customer growth in the test year are reasonable and appropriate for:use in this
proceeding.
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5. A normalized generation mix s reasonable and appropriate for
purposes for this proceeding.

6. The kWh generation from each nuclear unit should be normalized based
on a 65.31% capacity factor. The reasonable and appropriate level of total
normalized nuclear generation for use in this proceeding is 29,053,460 mWh.

7. The use of the most recent nuclear fuel cycle costs for nuclear units
scheduled to be shut down for refueling in September 1990 or earlier and for
start-up in November 1990 or earlier is appropriate in this proceeding.

8. The primary fuel factor appropriate for use in this proceeding is
1.1356¢/kWh (excluding gross receipts tax) which reflects a reasonable fuel
cost for North Carolina retail service. The result is a primary fuel factor
which is 0.0309¢/kWh lower than the existing base of 1.1665¢/kWh adopted in
Docket No. E-7, Sub 408, the Company's last general rate case.

9. An Experience Modification Factor (EMF) decrement of 0.1049¢/kWh is
reasonable and appropriate for use in this proceeding.

10. An EMF interest refund factor of 0.0157¢/kWh is reasonable and
appropriate for use in this proceeding. This decrement is based on an interest
liability to the ratepayers of $6,239,000.

11. The net fuel factor approved in this proceeding after consideration
of the EMF and related interest is 1.0150¢/kWh.

12. The difference between the approval net fuel factor of 1.0150¢/kwh
and the net fuel factor of 1.0541¢/kWh approved in the last fuel charge
proceeding Docket No. E-7, Sub 447 is 0.0391¢/kwh (excluding gross receipts
tax). However, due to the deferral of implementation of 0.0099¢/kwh of the
1.0541¢/kWh net fuel factor, leaving only a 1.0442¢/kWh net fuel factor in
rates since July 1, 1989, the rate impact of the approved net fuel factor of
1.015?¢/kWh will be a decrease of 0.0292¢/kwh (excluding gross receipts
taxes).

DISCUSSION OF EVIDENCE AND CONCLUSIONS

1. G.S. 62-133.2 provides that the Commission shall hold a hearing
within 12 months after an electric utility's last general rate case to
determine whether an increment or decrement rider 1is required "to reflect
actual changes in the cost of fuel and the fuel cost component of purchased
power over or under base rates established in the last preceding general rate
case." G.S. 62-133.2 further provides that additional hearings shall be held
on an annual basis but only one hearing for each such electric utility may be
held within 12 months of the last general rate case. G.S. 62-133,2(c) sets out
the verified, annualized information and data which the utility is required to
furnish to the Commission at the hearing for an historic 12-month test period
"in such form and detail as the Commission may require." Pursuant to Rule
R8-55, the Commission has prescribed the use of a calendar year test period for
Duke. Thus, Duke's filing, which was made on March 1, 1990, utilized the 12
months ended December 31, 1989, as the test period in this proceeding. A1l of
the exhibits and testimony submitted by the Company in support of .its
application utilized the 12 months ended December 31, 1989.
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The Commission concludes that the test period which is appropriate for use
in this proceeding is the 12 months ended December 31, 1989, adjusted for
weather normalization, customer growth, generation mix and other known changes
through the close of the hearing.

2. The Company's fuel procurement practices were filed with the
Commission in Docket No. E-100, Sub 47, and remained in effect during the 12
months ended December 31, 1989, as indicated by Stimart Exhibit No. 3.

No evidence was offered in this proceeding in opposition to the Company's
fuel procurement and power purchasing practices. The Commission therefore
concludes that Duke's fuel procurement and power purchasing practices and
procedures were reasonable and prudent during the test period.

3. The Company's proposed adjustments to normalize the test year for
weather and customer growth were not opposed by any party in this proceeding.
Therefore the Commission concludes that the adjustments proposed by the Company
to normalize for weather and customer grawth in this proceeding are reasonable
and appropriate.

4. Duke witness Stimart proposed to use a 63.56% nuclear capacity factor
based on the NERC five-year national average for the purpose of setting rates
in this proceeding. The Public Staff proposed a 65.31% nuclear capacity factor
which was derived by an average of the NERC five-year average nuclear capacity
factor of 63.56% and Duke's cumulative lifetime:average capacity factor of
67.06¢. CUCA and the Attorney General proposed use of Duke's cumulative
lifetime nuclear capacity factor.

Duke's actual system nuclear capacity factor for the test period was 77%
which raised Duke's cumulative lifetime average capacity factor to 67.06%.
Further, the MNERC five-year average capacity factor has exceeded the 62%
previously used by the Commission. Based upon past nuclear performance for the
Duke system and national data, the Commission believes that Duke's nuclear
performance during the test year should be normalized. Commission Rule
R8~55(c)(1) provides that:

. capacity factors for nuclear production facilities will be
norma11zed based generally on the national average for nuclear
production facilities as reflected in the most recent North American
Electric Reliability Council's Equipment Availability Report,
adjusted to reflect unique, inherent characteristics of the utility
including but not limited to plants two years or less in age and
unusual events. The national average capacity factor for nuclear
production facilities shall be based on the most recent five-year
period available and shall be weighted, if appropriate, for both
pressurized water reactors and boiling water reactors.

As the Commission recognized when we amended this provision of our Rule,
it is proper to use national averages as a starting point for normalization as
long as proper adjustments are made. Therefore, the Rule recognizes that
adjustments may be made in the normalization process to take into consideration
unique, inherent factors which may impact the capacity factor of the utility
involved. The Commission used 62% in earlier proceedings rather than the NERC
five-year average because unique factors justified a higher capacity factor.
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The Commission is of the opinion that unique factors continue to exist which
justify a variation from the NERC five-year average in order to establish a
normalized nuclear capacity factor for this case. Duke's capacity factors,
both for the test period and lifetime, continue to exceed the NERC' average. The
Commission concludes that Duke's nuclear capacity factor should be normalized
and that a nuclear capacity factor higher than the previously used 62% should
be used in this proceeding. The Commission concludes that the 65.31% capacity
factor proposed by the Public Staff is just and reasonable as a normalized
capacity factor for determining the appropriate fuel costs for this proceeding.
The Public Staff's proposed factor starts with the NERC five-year average and
averages it with Duke's lifetime average to reflect unique characteristics of
Duke. We do not find it reasonable to rely solely on Duke's lifetime average
as proposed by the Attorney General.

Mr. Stimart testified that Duke had no problem with use of the Public
Staff's nuclear capacity factor of 65.31% for setting the fuel factor, but had
concerns with use of that number as a basis for prudency because that would end
up comparing Duke with itself over time. Mr. Stimart proposed to use the
nuclear capacity factor of 62%¥ for prudency. Upon cross-examination by the
Public Staff, Mr. Stimart admitted that the Public Staff's recommendation takes
the NERC 5-year average and averages that with Duke's lifetime, so to the
extent that the NERC 5-year average is given 50 percent weight it is not
correct that Duke has to perform to its average or better. He also agreed that
non-attainment of the nuclear capacity factor level set for prudence would
create only a presumption of imprudence and that the presumption is rebuttable.

Commission Rule R8-55(i) provides for a rebuttable presumption of
imprudence if the utility fails to achieve a nuclear capacity factor in either
the test year or in the test year and the proceeding year averaged together
"that is at least equal to the systemwide nuclear capacity factor used for
setting the rate in effect during the test year. . . " Thus, the nuclear
capacity factor used for setting rates in one case becomes, in the next case,
the standard for measuring the prudence of the fuel expenses in that case.
Duke is asking the Commission to deviate from the Rule in this proceeding, but
the reasons given relate to the Rule itself, not to the particular facts of
this proceeding. The Commission finds no good cause to make an exception in
this Order. However, the wisdom of using the same nuclear capacity factor for
setting rates and as a standard for prudency has been questioned not only in
this proceeding, but in other contexts as well. The present Commission Rule
R8-55(i) was adopted on April 27, 1988, in Docket No. E-100, Sub 55, in
response to the directive of the General Assembly that the Commission,"adopt a
rule that establishes prudent standards and procedures with which [the
Commission] can appropriately measure manangement efficiency in minimizing fuel
costs." G.S. 62-133.2 (d1). Although the Commission will not deviate from the
Rule in this Order, the Commission will reopen its rulemaking proceeding to
consider whether Commission Rule R8-~55(i) should be rewritten in order to
establish some more appropriate and effective standard of prudency.

5. Pursuant to Commission Rule R8-55(d)(4), Duke witness Stimart
presented revised exhibits showing fossil fuel costs based on unit prices
burned in the test year. The 1.1611¢/kWh revised system. fuel cost requested by
the Company included the test year burned price for coal of 1.688¢/kWh.
Witness Lam of the Public Staff determined that the fuel factor cdlculated
using the Commission adopted methodology from general rate case Docket No. E-7,
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Sub 408, using fossil fuel prices from the most recent month available and the
NERC 5-year nuclear capacity factor, would be 1.1912¢/kWh, which is higher than
that requested and noticed by Duke. This fuel factor was not recommended to
the Commission by Mr. Lam because, "[ilt is the Public Staff's belief and
policy that it is dinappropriate to recommend a fuel factor or revenue level
greater than requested by the company and noticed to the general public.”
Mr. Lam recommended a fuel factor of 1.1356¢/kWh which is obtained by
correcting Mr. Stimart's system fuel factor of 1.1611¢/kWh to use the Public
Staff's nuclear capacity factor and the new nuclear fuel cycle prices after
start-up for Oconee 2 and McGuire 2. Mr. Lam's testimony was that Oconee 2 and
McGuire 2 are scheduled to be shut down for refueling in September 1990 and to
be restarted in November 1990, and that the correct price for nuclear fuel in
Mr. Stimart's system fuel calculation should be .544£/kWh rather than
.561¢/kWh. He further testified that the most accurate fuel cost for a nuclear
unit refueled in September, is obtained by use of the fuel cycle cost after
start-up, but that that was as far into the future as he would want to go to
update nuclear fuel prices. The Attorney General objected to the Public Staff
adjustment on grounds that it is too speculative and that it violates the
historic test-period concept.

The Commission has previously adopted the use of the most recent nuclear
fuel cycle cost after start-up for units shut down at the start of the new fuel
billing period. The Commission believes that this is permitted by G.S.
62-133.2(d) which allows consideration of evidence of changes in fuel prices
"within a reasonable time (as determined by the Commission) after the test
period is closed. . . " There being no evidence in this proceeding that this
has resuited in undue harm to the utility or its customers and because it
represents the most accurate nuclear fuel cost, the Commission is of the
opinion that the use of the most recent nuclear fuel cycle cost for units
scheduled to be shut down for refueling during September 1990 is appropriate in
this proceeding. Therefore, the correct nuclear fuel cost in this proceeding
is .544£/k¥Wh.

6. Based upon the previously discussed evidence and conclusions, the

Commission concludes that a fuel factor of 1.1356€/kWh is just and reasonable.
This factor is .0309¢/kWh lower than the existing base fuel factor of
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1.1665¢/kWh approved 1in Docket No. E-7, Sub 408. The calculation of the
appropriate fuel factor of 1.1356¢/kWh is shown in the following table:

Adjusted Fuel Fuel
Generation Price Dollars
(MwH) $/MWH (000s)
Coal 34,127,809 16.88 576,077
0i1 and Gas 29,626 73.31 2,172
Light Off - - 3,674
Nuclear 29,053,460 5.44 158,051
Hydro 1,854,200 - -
Net Pumped Storage -376,276 - -
Purchased Power 548,843 12.62 6,926
Interchange In 305,296 26.47 8,081
Interchange Out -2,106,682 17.78 -37,457
Catawba Contract Purchases 7,804,828 5.67 44,253
(including NFDC) o _
TOTAL 71,281,103 - 761,777
Less: Iqtersystem Sales 918,054 16,620
Line Loss 4|7051029
System MwH Sales & Fuel Cost 65,618,021 745,157
Fuel Factor ¢/kwh 1.1356

7. N.C.G.S. 62-133.2(d) provides that the Commission

...shall incorporate in its fuel cost determination under this
subsection the experienced over-recovery or under-recovery of
reasonable fuel expenses prudently incurred during the test
period...in fixing an increment or decrement rider. The
Commission shall use deferral accounting, and consecutive test
periods, in  complying with this subsection, and the
over-recovery or under-recovery portion of the increment or
decrement shall be reflected in rates for 12-months,
notwithstanding any changes in the base fuel cost in a general
rate case...

Both Company witness Stimart and Public Staff witness Lam indicated that
during the December 31, 1989, test year, Duke experienced an over-recovery of
$41,595,000, which amounts to an EMF decrement of .1049¢/kWh. These being no
evidence to the contrary, the Commission concludes that an EMF decrement of
.1049¢/kWwh (excluding gross receints tax) 1is appropriate for use in this
proceeding.

8. The Public Staff and Duke presented a calculation of the interest
liability due to the ratepayers pursuant to amended Rule R8-55(c)(5). This
section reads as follows:

Pursuant to G.S. 62-130(e), any overcollection of reasonable and
prudently incurred fuel costs to be refunded to a utility's customers
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through operation of the EMF rider shall include an amount of
interest, at such rate as the Commission determines to be just and
reasonable, not to exceed the maximum statutory rate.

Public Staff witness Lam and Company witness Stimart testified that the
appropriate amount of interest to be refunded to the ratepayers is $6,239,000.

Pursuant to the Commission Order of June 24, 1988, in Docket No. E-100,
Sub 55, that adopts said method, the Commission concludes that the appropriate
level of interest on the over-recovery achieved during this test period is
$6,239,000, which results in an EMF decrement of .0157¢/kWh (excluding grass
receipts tax).

IT IS, THEREFORE, ORDERED as follows:

1. That effective for service rendered on and after July 1, 19390, Duke
shall adjust the base fuel cost approved in Docket No. E-7, Sub 408, in its
North Carolina retail rates by an amount equal to a .0309¢/kWh decrement
(excluding gross receipts tax); and further that Duke shall adjust the
resultant approved fuel .cost by decrements (excluding gross receipts tax) of
.1049¢/kWh and .0157¢/kWh for the EMF and EMF interest, respectively. The EMF
and EMF interest portion are to remain in effect for a 12-month period
beginning July 1, 1990.

2. That Duke shall file appropriate rate schedules and riders with the
Commission in order to implement the fuel charge adjustments approved herein
not later than 10 days from the date of this Order.

3. That Duke shall notify its North Carolina retail customers of the fuel
adjustments approved herein by including the "Notice to Customers of Net Rate
Reduction" attached as Appendix A as a bill insert with bills rendered during
the Company's next normal billing cycle.

ISSUED BY ORDER OF THE COMMISSION.

This the 26th day of June 1990.
NORTH CAROLINA UTILITIES COMMISSION
(SEAL) Sandra J. Webster, Chief Clerk

APPENDIX A
DOCKET NO. E-7, SUB 462

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Application of Duke Power Company Pursuant ) NOTICE TO CUSTOMERS
to G. S. § 62-133.2 Relating to Fuel Charge ) OF NET RATE REDUCTION
Adjustments for Electric Utilities )

NOTICE IS HEREBY GIVEN that the North Carolina Utilities Commission
entered an Order June 26, 1990, after public hearings, approving a fuel charge
net rate reduction of approximately $12 million on an annual basis in the rates
and charges paid by the retail customers of Duke Power Company in North
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Carolina. The net rate reduction will be effective for service rendered on and
after July 1, 1990. The rate decrease was ordered by the Commission after
review of Duke's fuel expense during the 12-month test period ended December
31, 1989, and represents actual changes experienced by the Company with respect
to its reasonable cost of fuel and the fuel component of purchased power during
the test period.

The Commission's Order will result in a monthly net rate reduction of
approximately 36¢ for a typical residential customer using 1,000 kWh per month.

ISSUED BY ORDER OF THE COMMISSION.
This the 26th day of June 1990.

- NORTH CAROLINA UTILITIES COMMISSION
(SEAL) Sandra J. Webster, Chief Clerk

DOCKET NO. E-13, SUB 148
BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of

Application of Nantahala Power and Light ) ORDER APPROVING
Company for Approval of Method of Accounting ) STIPULATION
For Ratchet Costs )

BY THE COMMISSION: On October 26, 1990, Nantahala filed an application
for approval of a method of accounting for costs incurred under a ratchet
provision of its interconnection agreement with the Tennessee Valley Authority
(TVA). Because of its interconnections with Duke Power Company effective
September 30, 1990, and its plans to disconnect from TVA in October 1991,
Nantahala will incur ratchet costs from TVA for two years. The estimated total
system ratchet costs are $6,665,044, with $5,779,869 being expended in the
first year. Nantahala initially proposed to defer these costs on its books, to
add interest to the deferred account at its short-term borrowing rate, and to
recover the total through amortization over an extended period in rates
established in its next general rate case.

On November 2, 1990, Nantahala filed a motion to amend its application to
begin amortization of the deferred account balance with its next purchased
power adjustment (PPA) change in May 1991 and to accumulate interest at its
overall net of income tax cost of capital. Under this proposal, the estimated
monthly ratchet costs and interest (less customer payments beginning in May
1991) as well as monthly kWh sales for the next nine years would be used to
establish a rate sufficient to amortize the total ratchet costs. Any balance
at the end of the tenth year would be adjusted using the cost-free capital
funds from Docket No. E-13, Sub 29. The rate could be adjusted any time during
the nine-year period if the actual account balance varied significantly from
the estimates.

By letter dated November 29, 1990, Dr. Myron Coulter, the Chancellor of

Western Carolina University, posed three. questions regarding Nantahala's
application and requested that the Commission thoroughly examine those
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questions in considering Nantahala's application. The questions raised by Dr.
Coulter were: 1) why did Nantahala not "ramp down" its power purchases from
TVA over the next two years; 2) why did Nantahala nat continue to purchase
power from TVA until the expiration of the TVA agreement in 1992; and 3) why
did Duke not agree to bear the ratchet costs.

This matter was presented to the Commission by the Public Staff at the
Commission Staff Conference held on Monday, December 3, 1990. The Public Staff
stated that it had reviewed the amended application and work papers provided by
the Company and agreed with Nantahala that beginning the amortization with the
April 1991 PPA change is preferable to waiting until the next rate case,
inasmuch as it more equitably distributes the cost of obtaining supplemental
power from Duke to customers who enjoy the savings thereby obtained. The
Public Staff also agreed that the addition of interest to the deferred account
balance is appropriate in this case. After examining a range of scenarios, the
Public Staff and Nantahala have agreed to the following method of accounting
for and recovering the ratchet costs:

five-year amortization period
10% interest

levelized rate

true-up after fifth year

Nantahala stated that the ratchet costs that would be incurred by the
University over the next five years under Nantahala's proposed plan would
amount to approximately $52,000 per year. Those costs are incurred because
instead of purchasing supplemental power from TVA, Nantahala is purchasing it
from Duke at a lower cost. According to Nantahala, the University will be
saving approximately $82,000 in power costs each year over the same five-year
period due to purchases from Duke. Thus, the net effect is that the
University's electric power costs will be approximately $30,000 lower annually
than they would have been if Nantahala continued to purchase all of its power
from TVA. In fact, the University has been experiencing savings resulting from
the Duke contract since last May because Nantahala's levelized annual purchased
power adjustment factor, which went into effect in May, considered the lower
cost Duke power that Nantahala anticipated it would and did begin receiving at
the beginning of October 1990. Although the University will be paying ratchet
costs in order to realize the benefits of the Duke interconnection and
purchases from Duke, the University will realize an overall net savings of
approximately $30,000 per year during the five-year period as a result of the
interconnection. After the five-year period, the benefits of Nantahala's
contract with Duke are anticipated to be even greater.

Nantahala and the Public Staff also filed a written stipulation setting
forth the details of their agreement.

WHEREUPON, the Commission reaches the following
CONCLUSIONS
Nantahala serves its customers in western North Carolina through
self-generation from its hydroelectric projects in the region and through

purchases of supplemental power. In the past, Nantahala has purchased
supplemental power from TVA pursuant to agreements between the two companies.
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Under Nantahala's 1982 agreement with TVA, Nantahala is required to pay TVA a
monthly reservation charge that is the higher of: 1) the term power scheduled
by Nantahala pursuant to the agreement for the month at issue, or 2) 60% of the
highest demand for term power supplied by TVA under the contract during either
the current season or the previous corresponding season that began 12 morths
prior to the start of the current season.

In Docket No. E-7, Sub 427, Duke Power Company requested Commission
approval to purchase 100% of the common stock of Nantahala from the Aluminum
Company of America. During the course of the docket, the Public Staff, through
discovery and other means, conducted an extensive investigation into Duke's
proposed purchase of Nantahala. The Public Staff compared the proposed Duke
Interconnection Agreement and the 1982 TVA contract to determine which was more
favorable to Nantahala and its customers. In making that comparison, it was
necessary to determine what termination costs would be incurred if Nantahala
became interconnected with Duke and ceased purchasing power from TVA. Both the
Public Staff and Nantahala concluded that the sum of the cost of purchases from
Duke and the contractually required cost of termination of the TVA contract
would be less to Nantahala's customers than the cost of the continued purchases
from TVA. The Commission ultimately approved the purchase of Nantahala's stock
by Duke as being in the best interest of Nantahala's customers.

At midnight, September 30, 1990, upon completion of the new transmission
line between Duke and Nantahala, Duke assumed the public service obligation to
plan and build its power supply system, recognizing its obligation to sell all
required supplemental power to Nantahala. At that point in time, Nantahala
began purchasing the lower cost power from Duke which triggered the termination
provision of the FERC-approved TVA contract. Nantahala is still purchasing a
small amount of power from TVA at Marble to serve a portion of the Andrews
area. The amount of power purchased at Marble is less than the minimum
ratcheted billing demand, and, therefore, Nantahala has begun to pay ratchet
costs to TVA. Nantahala plans to improve its facilities in that area and to
disconnect from TVA in October 1991 at Marble. Thereafter, Nantahala will be
paying ratchet costs for the Marble purchases for 12 months. Thus, Nantahala
will 1dincur ratchet expenses from TVA for two years, with the majority of the
dollars expanded in the first 12 months.

In Docket No. E-13, Sub 142, Nantahala statad that it intended to defer
the ratchet costs and to seek to recover those costs through amortization over
a reasonable period of time in rates established in its next rate case. In its
original filing in this docket, the Company sought to defer the ratchet costs
until its next rate case and to accrue interest on the ratchet amounts until
they were reflected in retail rates. Under this method of accounting, interest
costs on the ratchet amounts would continue to increase since Nantahala has no
definite plans for a retail rate case.

Nantahata modified its original filing and asked to begin collecting the
ratchet costs in the Company's next purchased power adjustment, scheduled to be
made 1in April 1991. This modification to begin recovery earlier is less
expensive to customers because it reduces the level of carrying costs and is
more equitable because customers who are currently receiving the benefit of the
lower Duke power costs will be paying the ratchet costs. The modified filing
also requested recovery over 10 years using the net of income tax cost of
capital last approved by this Commission. In discussions with the Public

163



ELECTRICITY ~ RATES

Staff, however, the parties agreed to a five-year recovery period, with a
"true-up" in year six, if needed, and a carrying cost of 10%.

The Federal Energy Regulatory Commission approved both the 1982 Nantahala
contract with TVA and the 1987 Nantahala interconnection agreement with Duke.
The ratchet costs that Nantahala is now incurring flow directly from the 1982
TVA contract, and the event marking the beginning of Nantahala's incurrence of
the ratchet costs was Nantahala's initial purchases of power under the Duke
agreement beginning October 1, 1930. Both the Public Staff and the -Commission
originally reviewed Nantahala's ratchet costs in 1988 within the context of
Duke Power Company's 1987 application for approval of its purchase of 100% of
the common stock of Nantahala in Docket No. E-7, Sub 427, and Nantahala's 1989
request to levelize purchased power costs in Docket No. E-13, Sub 142. Having
analyzed the ratchet costs and examined their consequences on those occasions
and in the context of the instant docket, the Commission believes that
Nantahala's request to recoup the ratchet costs from ratepayers is just and
reasonable.

Western Carolina guestions why Nantahala did not "ramp down" 1its power
purchases from TVA over the next two years. The idea of ramping was pursued by
the Public Staff during consideration of Duke's application to purchase the
Nantahala system. The evidence in that investigation showed that the idea of
ramping had been discussed in Nantahala's interconnection negotiations with
Duke. The Nantahala interconnection agreement provides benefits to the
customers of both Nantahala and Duke. To interconnect with and sell power to
Nantahala, Duke had to incur costs to expand its system and assume a long-term
service obligation to Nantahala. Any ramp down of purchases from TVA would
have reduced the Nantahala purchases from Duke, possibly resulting in Duke's
existing customer base subsidizing the interconnection with Nantahala. The
Interconnection Agreement specifically provides that Nantahala's entire load
will be served by Duke at such time as it becomes economically Teasible.
Nantahala determined that even if it were not allowed to ramp down and thus had
to incur ratchet costs, there would still be a substantial net savings to its
customers in purchasing power from Duke rather than TVA. The Public Staff has
estimated overall savings in excess of 10%. Financially, it made sense for
Nantahala to begin purchasing from Duke as soon as physically possible so that
its customers could realize the substantial savings from the Duke
interconnection despite the fact that they also had to pay ratchet costs.

Nevertheless, a certain amount of ramping is now occurring at Marble due
to the capabilities of Nantahala's system. Nantahala must continue to buy
power from TVA to serve portions of the Andrews area until it can complete
certain system modifications in that portion of its system, which will take
approximately one more year. However, this limited ramping down cut into
Duke's sale of power to Nantahala by approximately 10% and, therefore, reduced
the financial benefits to Duke from the sale.

Western Carolina also questions why Nantahala did not continue to purchase
power from TVA until the expiration of the initial term of TVA agreement in
1992. The TVA agreement is automatically renewed year-to-year unless notice of
termination 1is given within five years of the proposed termination date.
Nantabala could not have given notice of termination until at least 1988 when
approval was granted by this Commission and the FERC for the sale to and
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-

interconnection with Duke. Furthermore, this Commission did not approve the
transmission line interconnecting the Duke and Nantahala systems until 1989,

Western Carolina's final question concerns why Duke did not agree to bear
the ratchet costs. Again, 1ike the ramping proposal, this was a matter subject
to arms-length negotiation by the parties as a part of the total
Interconnection Agreement. The final agreement, as approved by this
Commission, does not require Duke to bear such costs.

Accordingly, the Commission finds good cause to approve the stipulation
filed by Nantahala and the Public Staff. We agree that the procedures outlined
in the stipulation are fair and reasonable to Nantahala and its retail
ratepayers in North Carolina. Specifically, Nantahala will defer the ratchet
costs currently being incurred under its contract with TVA, will add to the
deferred account the carrying costs of the ratchet expenses at a rate of 10%,
and will recover the account balance through amortization over a five-year
period. Nantahala has estimated the outstanding monthly ratchet costs and kWh
sales for the next five years. From those calculations, Nantahala has
established a levelized rate to amortize the ratchet costs, including carrying
costs at a rate of 10%, over the five-year period. Nantahala will begin
collection of a pro-rata portion of the deferred account balance through this
levelized rate with its next purchased power adjustment, scheduled to be made
in April 1991. The sixth year will be used to make the necessary corrections
to ensure that the proper amount is paid by customers and received by
Nantahala. If the actual account balance at the end of any year varies
significantly from the estimates during the five-year period, Nantahala or the
Public Staff may request a change in the factor prior to the sixth year.

IT IS, THEREFORE, ORDERED that the application filed in this docket by
Nantahala Power and Light Company be, and the same is hereby, approved subject
to the terms, conditions, and modifications set forth in the written
stipulation filed by Nantahala and the Public Staff on December 3, 1990.

ISSUED BY ORDER OF THE COMMISSION.
This the 19th day of December 1990.
NORTH CAROLINA UTILITIES COMMISSION
(SEAL) Sandra J. Webster, Chief Clerk

DOCKET NO. E-22, SUB 308
BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Application of North Carolina Power 3
Pursuant to N.C.G.S. § 62-133.2 and ) ORDER APPROVING FUEL
NCUC Rule R8-55 Relating to Fuel Charge ) CHARGE ADJUSTMENT
Adjustments for Electric Utilities 3

HEARD: Tuesday, March 13, 1990, at 9:30 a.m.,, in the Commission Hearing

Room, Dobbs Bulding, 430 North Salisbury Street, Raleigh, North
Carolina
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BEFORE: Commissioner Sarah Lindsay Tate, Presiding; Chairman William W.
Redman, Commissioners Robert 0. Wells, Julius A. Wright, Charles H.
Hughes, and Laurence A. Cobb

APPEARANCES:
For North Carolina Power:

Edgar M. Roach, Jr., and William D. Johnson, Hunton & Williams,
Attorneys at Law, Post Office Box 109, Raleigh, North Carolina 27602

and

James S. Copenhaver, North Caro11na Power, Post Office Box 26666,
Richmond, Virginia 23261

For the Public Staff:

Paul L. Lassiter, Staff Attorney, Public Staff-North Carolina
Utilities Commission, Post Office Box 29520, Raleigh, North Carolina
27626-0520

For: The Using and Consuming Public

For the North Carolina Department of Justice:

Karen E. lLong, Assistant Attorney General, North Carolina Department
of Justice, Post Office Box 629, Raleigh, North Carolina 27602
For: The Using and Consuming Public

For Carolina Utility Customers Association, Inc. (CUCA):

Theodore C. Brown, Fruitt & Brown, Attorneys at Law, 1042 Washington
Street, Raleigh, North Carolina 27605-2547

BY THE COMMISSION: N.C.G.S. § 62-133.2 requires the North Carolina
Utilities Commission to hold a hearing for each electric utility engaged in the
generation and production of electric power by fossil or nuclear fuel within 12
months after the last general rate case order for each utility for the purpose
of determining whether an increment or decrement rider is required to reflect
actual changes in the cost of fuel and the fuel component: of purchased power
over or under the base fuel component established in the last general rate
case. The statute further requires that additional hearings be held on an
annual basis,” but only one hearing for each utility may be held within 12
months of the 1last general rate case. In addition to the increment or
decrement to reflect changes in the cost of fuel and the fuel component of
purchased power, the Commission is required to incorporate in its fuel cost
determination the experienced over-recovery or under-recovery of reasonable
fuel expenses prudently incurred during the test year. The last general rate
case order for North Carolina Power (or "the Company") was issued by the
Commission on December 5, 1983, in Docket No. E-22, Sub 273. The last order
approving a fuel charge adjustment for the Company became final on December 21,
1988, in Docket No. E-22, Sub 304.
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On September 5, 1989, the Commission issued an Order establishing a
procedural schedule for this docket and setting a hearing date of December 7,
1889. Pursuant to this Order, North Carolina Power filed testimony and
exhibits in accordance with NCUC Rule R8-55 and N.C.G.S. § 62-133.2 on October
5, 1989. North Carolina Power filed testimony and exhibits for the following
witnesses: Larry W. El1lis - Vice President, System Planning and Power Supply;
William R. Cartwright - Vice President, Nuclear Operations; Charles W. Keller -
Supervisor, Accounting (Fuel) in the Controller's Department; and Andrew J.
Evans - Director, Rate Design. The Company also filed information and
workpapers required by NCUC Rule R8-55(d).

The Commission issued an Order requiring North Carolina Power to publish
notice of this proceeding. In response to a Motion for Continuance filed by
the Public Staff, the Commission issued an Order on November 2, 1989,
rescheduling the public hearing to March 13, 1990.

On November 14, 1989, North Carolina Power filed revised testimony
decreasing its proposed fuel cost level. On November 16, 1989, North Carolina
Power requested permission to implement its proposed rates on an interim basis
subject to refund effective with the billing month of January 1990. By Order
dated November 29, 1989, the Commission approved North Carolina Power's Motion
so that the timing of any change in fuel factors arising from the proceeding
would conform to North Carolina Power's historical practice of a January
implementation. The Commission's Order also provided, however, that the
interim factors were subject to refund at 10 percent annual- interest dependent
upon subsequent Commission rulings in this docket.

The Commission was informed in January 1990 that North Carolina Power and
the Public Staff had reached an agreement on the terms of a voluntary
resolution of this proceeding, subject to Commission approval. Those two
parties entered into a Joint Stipulation incorporating the terms of the
agreement and thereafter made a presentation concerning this stipulation to the
other parties. North Carolina Power and the Public Staff filed the Joint
Stiputation on February 13, 1990. On February 21, 1990, the Attorney General
joined in the agreement with the Public Staff and North Carolina Power and a
modified Joint Stipulation between these three parties was filed.

North Carolina Power gave notice on February 21, 1990, that it intended to
submit the testimony of its witnesses by affidavit pursuant to
N.C.G.S. § 62-68. North Carolina Power also informed the parties that witness
Cartwright might be unavailable if called to testify but that the testimony
would be adopted by an appropriate substitute witness if necessary. Intervenor
CUCA filed a - letter with the Commission on March 8, 1990, requesting that
witness Cartwright (or a replacement witness) be made available for
cross-examination at the hearing.

This matter came on for hearing as scheduled on Tuesday, March 13, 1990.
North Carolina Power, the Public Staff, the Attorney General, and the Carolina
Utility Customers Association (CUCA) were present and represented by counsel.

The testimony of North Carolina Power witnesses Ellis, Keller, and Evans
was received by affidavit and copied into the record and their exhibits were
admitted into evidence. Mr. William L. Stewart, Senior Vice President -
Nuclear for North Carolina Power, appeared at the hearing and adopted the
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pre-filed testimony of Company witness Cartwright. A1l parties except CUCA
waived cross-examination of Company witness Stewart.

Based upon the foregoing, the oral testimony of Company witness Stewart,
and the entire record, the Commission makes the following:

FINDINGS OF FACT

1. North Carolina Power is duly organized as a public utility operating
under the laws of the State of North Carolina and is subject to the
jurisdiction of the North Carolina Utilities Commission. The Company is
engaged in the business of developing, generating, transmitting, distributing,
and selling electric power to the public in northeastern North Carolina. The
Company has its principal offices and place of business in Richmond, Virginia.

2. The test period for purposes of this proceeding is the twelve months
ended June 30, 1989.

3. The Company's fuel and power purchasing practices during the test
period were reasonable and prudent.

4, The Company's actual test period jurisdictional fuel expenses were
$32,281,709. Actual current period jurisdictional fuel revenues were
$29,000,269, which was $3,281,440 less than actual fuel expenses for the test
period. The Company‘s test period jurisdictional sales were 2,300,258,000 kWh.

5. It is just and reasonable to establish a primary fuel component in
this proceeding of 1.186¢/kWh (excluding gross receipts tax) based on the terms
of the Joint Stipulation resulting in a decrement of .355¢/kWh (excluding gross
receipts tax) from the 1.541¢/kWh (excluding gross receipts tax) base fuel
component approved in general rate case Docket No. E-22, Sub 273.

6. It is Jjust and reasonable to establish an experience modification
factor (EMF) rider of-.077¢/kWh (excluding gross receipts tax) based on the
stipulated recovery of $1,781,440 of North Carolina Power's jurisdictional
under-recovery of $3,281,440 of actual fuel expenses during the test period.

7. It is just and reasonable to continue Rider E of .068¢/kWh (excluding
gross receipts tax) as established in Docket No. E-22, Sub 304, to enable the
Company to continue to collect the expenses associated with cogeneration and
small power production purchases that were erroneously included in the base
fuel component instead of non-fuel base rates in Docket No. E-22, Sub 273.

8. It is just and reasonable to eliminate the Westinghouse Credit Rider
of (.050)¢/kWh (excluding gross receipts tax) adopted by the Commission by
Order dated December 21, 1988, in Docket No. E-22, Sub 304.

- 9. It is just and reasonable to require North Carolina Power to make a
jurisdictional refund of the difference between the total fuel 1level of
1.346¢/kWh (excluding gross receipts tax) implemented with the January 1990
billing month and the total fuel cost level of 1.263¢/kWh adopted herein.
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EVIDENCE AND CONCLUSTIONS FOR FINDING OF FACT NO. 1

This finding of fact 1is essentially informational, procedural, and
jurisdictional in nature and is not controverted.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 2

N.C.G.S. § 62-133.2(c) sets out the verified, annualized jnformation which
each electric utility is required to furnish to the Commission in an annual
fuel charge adjustment proceeding for an historical 12-month test period. In
NCUC Rule R8-55(b), the Commission has prescribed the 12 months ending June 30
as the test period for North Carolina Power. The Company's filing on
October 5, 1989, was based on the 12 months ended June 30, 1989.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 3

NCUC Rule R8-52(b) requires each electric utility to file a Fuel
Procurement Practices Report at least once every ten years, plus each time the
utility's fuel procurement practices change. Procedures related to North
Carolina Power's procurement of fossil and nuclear fuels were filed in Docket
No. E~100, Sub 47, on June 29, 1984, and revised on June 6, 1985. In addition,
the %ogpany files monthly reports of 1its fuel costs pursuant to NCUC Rule
R8-52(a).

No party offered direct testimony contesting the Company's fuel
procurement and power purchasing practices. In the absence of any direct
testimony to the contrary, the Commission concludes these practices were
reasonable and prudent during the test period.

EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 4, 5 AND 6

Company witnesses Ellis, Keller, and Evans testified with regard to the
actual and normalized test year fuel expenses and the actual test year revenues
and sales. In addition, this information was contained in the exhibits and
workpapers filed by North Carolina Power pursuant to Commission Rule R8-55(d).
The testimony and other data reveal that on sales of 2,300,258,000 kWh of
energy, the Company incurred actual jurisdictional expenses of $32,281,709 and
colliected current period jurisdictional revenues of $29,000,269.

The jurisdictional under-recovery of actual fuel expenses during the test
period of approximately $3.3 million resulted in part from increased fuel costs
incurred due to extended outages at the Company's two-unit Surry Nuclear
Station. Surry Unit 2 was removed from service on September 10, 1988, for
scheduled refueling and was out of service for the remainder of the test
period. Unit 1 was removed from service on September 14, 1988, due to
emergency diesel generator issues, and this unplanned outage also continued
through the end of the test period.

Given the outages at Surry, the Company's system nuclear capacity factor
for the test year was 43 percent. This was substantially below the Company's
system performance levels of recent years. Under Commission Rule R8-55(i),
test year fuel expenses are presumed to be imprudently incurred if the system
nuclear capacity factor fails to equal the nuclear capacity factor used in

169



ELECTRICITY - RATES

determining rates in effect during the test year. The nuclear capacity factor
used in Docket No. E-22, Sub 304, for setting test year rates was 68.4 percent.

Test year fuel expenses are also presumed imprudent under Rule R8-55(i) if
a simple two-year average nuclear capacity factor (for the current and previous
test years) fails to equal the nuclear capacity factor used in determining test
year rates. North Carolina Power's simple two-year average of 55.7 percent was
below the 68.4 percent capacity factor used in setting rates. Because the
capacity factor used in setting test year rates was not met through either
standard, Rule R8-55 raises a rebuttable presumption that the increase in fuel
expenses associated with the reduction in nuclear capacity factors was
imprudently incurred.

The Company responded to this burden by filing on October 5, 1989, the
testimony of William R. Cartwright, its Vice President - Nuclear Operations.
(Mr. Cartwright's testimony was subsequently adopted by William L. Stewart,
North Carolina Power's Senior Vice President -~ Nuclear. For purposes of
convenience and clarity, that testimony will be attributed to Mr. Stewart). In
this testimony, Company witness Stewart explained the causes of the outages,
the various reasons they were extended, and the Company's actions in resolving
the outages. Witness Stewart concluded that, although certain parts of the
outages could have been handled more aggressively, the outages were beyond the
Company'‘s control and the Company had responded prudently to them.

Prior to the filing of the Company's application, the Public Staff had
begun an investigation into the Surry outages. This investigation included
extensive data gathering by the Public Staff, which requested and reviewed
thousands of documents, asked numerous interrogatories, interviewed
knowledgeable Company personnel and toured the Surry facility.

On October 26, 1989, the Public Staff requested by Motion for Continuance
that the hearing in this matter be postponed from December 7, 1989, to March 6,
1990, so that it would have additional time to complete its investigation into
the Surry outages. In its motion, the Public Staff described the broad inquiry
it was making into the outages and also stated its intention to meet with the
Company after the data-gathering and initial analysis were completed. The
stated purpose of this meeting was to discuss remaining issues with the Company
and attempt to resolve them. The Company indicated in its response to the
Motion that it was agreeable to meeting with the Public Staff to discuss and
attempt to resolve issues at the appropriate time.

After the Public Staff had finished gathering and analyzing most of the
data related to the Surry outages, representatives of the Public Staff and
Company personnel met on several occasions to discuss the issues. As a result
of these discussions regarding Surry's performance during the July 1988 - June
1989 test period, the Public Staff and the Company agreed to a voluntary
resolution of this proceeding subject to Commission approvatl.

Having reached agreement on the terms of a voluntary resolution, the
Public Staff and North Carolina Power made a presentation to all intervenors in
this proceeding explaining the agreement and the basis for it. North Carolina
Power and the Public Staff also offered such intervenors an opportunity to join
in this Stipulation. The Attorney General, who had also conducted an
investigation into the Surry outages, agreed to join the Public Staff and the
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Company in a voluntary resolution of this proceeding. The only other party,
CUCA, declined to join in the agreement.

The Public Staff, the Attorney General, and the Company entered into a
Joint Stipulation and filed it with the Commission on February 21, 1990. By
entering into the Stipulation, North Carolina Pawer expressly did not admit to
having acted imprudently in any way regarding the July 1, 1988 - June 30, 1989,
test year Surry outages. Under the Stipulation, the signing parties have
requested that this proceeding be resolved pursuant to the following terms, in
pertinent part:

(a) North Carolina Power will forego recovery of $1.5 million
of the unrecovered fuel expenses from the test year ended June 30,
1989. This change will reduce the EMF increment (Rider B) from the
.147¢/kWh proposed by the Company in its Application to .077¢/kWh
(excluding gross receipts tax).

(b) In its Application the Company based its proposed
normalized fuel cost rider (Rider A) on a system average nuclear
capacity factor of 63.2 percent. North Carolina Power agrees to
implement Rider A based on a 68 percent capacity factor. This will
change Rider A from the (.348)¢/kvwh proposed by the Company in its
Application to (.355)¢/kwh (excluding gross receipts tax).

(c) As a result of these changes in Riders A and B the proposed
net fuel component will be set at 1.263¢/kwWh (excluding gross
receipts tax).

(d) North- Caroiina Power also agrees that if it does not
achieve a system average nuclear capacity factor of 68 percent during
the current test year (July 1, 1989 - June 30, 1990), it will forego
recovery of the first $500,000 in North Carolina jurisdictional fuel
costs incurred as a result of a system average nuclear capacity
factor below 68 percent. Fuel costs, beyond the first $500,000,
incurred as a result of a system average nuclear capacity factor
below 68 percent will be fully recovered subject to the provisions of
N.C.G.S. 8§ 62-133.2 and NCUC Rule R8-55.

Because of their participation in the Joint Stipulation, neither the
Public Staff nor the Attorney General presented evidence in this case. CUCA did
not present any witnesses of its own, but it conducted cross-examination of a
Company witness. CUCA urges that North Carolina Power be allowed no recovery
at all of the under-recovered fuel expense. CUCA's assertion is based solely
on its cross-examination of Company witness Stewart. In its proposed Order,
CUCA argues that simple review of Stewart's testimony plainrly shows that the
Company did not maintain the Surry units properly and that this "uncontroverted
evidence . . . rebuts any evidence that the Company has been reasonable and
prudent.® CUCA's argument confuses the evidence. Both Stewart and Company
witness El1is testified that the Company had acted prudently with respect to
the outages, which were caused by factors beyond the Company's control. CUCA
provided no direct ‘testimony to rebut this evidence of prudence and its
cross-examination did not effectively challenge 1it.
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The primary question before the Commission is whether the provision in the
Joint Stipulation calling for partial recovery shouid be adopted. Given the
record before it, the Commission concludes that it should.

The Joint Stipulation is the product of an extensive investigation
conducted by the Public Staff. It was concurred in by the Attorney General,
who had also conducted an investigation dinto the Surry outages. The
investigation and subsequent participation in the Joint Stipulation by these
parties, with interests adverse to the Company's in this matter, gives the
Commission confidence in the appropriateness of the Stipulation.

‘Further, the Company--while presenting evidence of its prudence and while
admitting to no imprudence--also concurred in the Joint Stipulation which
provides for less than the full recovery the Company proposed.

Finally, the Joint Stipulation provides significant immediate benefits to
the Company's customers by the Company's foregoing $1.5 million in unrecovered
fuel expenses and calculating Rider A based on a 68 percent capacity factor.
The Joint Stipulation also contains an incentive clause for the Company to
achieve- a 68 percent system nuclear capacity factor during the test year or
else automatically forego up to the first $500,000 in fuel costs incurred due
to operation at a lesser level. The parties to the Joint Stipulation have
recognized that the Company's nuclear plants have generally performed well for
the eight years prior to the test year covered by this proceeding. The
incentive clausé provides North Carolina Power with strong encouragement to
attempt to return its nuclear units to their prior level of performance.

NCUC Rule R8-55(c)(l) provides that capacity factors for nuclear
production facilities will be normalized assuming that the Commission finds
that an abnormality having a probable impact on the utility's revenues and
expenses existed during the test period. The Rule further provides that the
cost of fuel will be generally based on end-of-period unit fuel prices. -

Both the Joint Stipulation and the Company's testimony demonstrate that
there were abnormalities during the test period. Accordingly, the Commission
concludes that the primary fuel factor in this proceeding should be based on
the terms of the Joint Stipulation and the parts of the Company's application
not covered by the Stipulation. This translates into a primary fuel factor of
(.355)¢/kWh (excluding gross receipts tax).

N.C.G.S. § 62-133.2(d) provides that in fixing an increment or decrement
rider the Commission shall

incorporate in its fuel cost determination , | . the experienced
over-recovery or under-recovery of reasonable fuel expenses prudently
incurred during the test period.

8y adopting the Joint Stipulation the Commission has found and concluded that
torth Carolina Power's recoverable fuel cost under-recovery during the test
period was $1,781,440. Under the Joint Stipulation, this results in an EMF of
.077¢/kWh (excluding gross receipts tax).

The Commission therefore concludes that a total EMF of .077¢/kvh
« (excluding gross receipts tax) is just and reasonable.
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EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 7

In its Order of December 21, 1988, in Docket No. E-22, Sub 304, the
Commission established a Rider E-Cogeneration and Small Power Production
Factor. This rider was established to remove from fuel factor expenses certain
costs associated with payments to cogenerators and small power producers.
These expenses originally had been included erroneously in the base fuel
component instead of nonfuel base rates in Docket No. E-22, Sub 273.

Company witness Evans testified that North Carolina Power proposed to
continue Rider E. He explained that the Company also proposed to modify
Rider E by extending its coverage to Rate Schedules 6TS and 10, which were
recently approved by the Commission.

The Commission finds it just and reasonable to continue Rider E at
.068¢/kWh (excluding gross receipts tax) and to extend its application to Rate
Schedules 6TS and 10.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 8

Company witnesses Evans and Keller testified with regard to North Carolina
Power's 1979 Settlement Agreement with Westinghouse. The proceeds of this
settlement (less 1litigation expenses) that were not attributable to specific
fuel batches have been treated as fuel related by North Carolina Power. These
proceeds have been ‘flowed through to customers in the form of a credit during
prior years; in its Order of December 21, 1988, in Docket No. E-22, Sub 304,
the Commission adopted a Westinghouse Credit Rider (Rider C) of (.050)¢/kWh
(excluding gross receipts tax). Company witnesses Evans and Keller testified
that the Westinghouse settlement credits have now been fully refunded and thus
Rider C should be eliminated. Customers will continue to receive all other
Westinghouse settlement credits through reduced fueI expenses, as previously
approved by the Commission.

The Commission conc]udes that elimination of this Rider is just and
reasonable.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 9

As noted previously, the Commission permitted North Carolina Power to
implement interim rates with its January 1990 billing cycle. Those interim
rates, which were based on the Company's proposed net fuel component of
1.346¢/kWh (excluding gross receipts tax), were subject to refund at a 10
percent annual interest factor pending subsequent decisions by the Commission,
By adopting the Joint Stipulation, the Commission has concluded that the
appropriate net fuel component for North Carolina Power is 1.263¢/kvh
(excluding gross receipts tax). The Company accordingly must refund (with
interest) to its customers the difference between the interim component and
final net fuel component for all billing months in which the interim component
was used.

IT 1S, THEREFORE, ORDERED as follows:
1. That effective beginning with service rendered during the next
regularly scheduled billing cycle, North Carolina Power shall adjust the base
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fuel component in its North Carolina retail rates approved in Docket No. E-22,
Sub 273, by a decrement of .355¢/kWh to reflect a new primary fuel component of
1.186¢/kwWh (excluding gross receipts tax).

2. That a Rider E of .068¢/kwWh (excluding gross receipts tax) remain in
effect until further ordered and shall also be applicable to rate schedules 6TS
and 10.

3. That an EMF Rider of .077¢/kWh (excluding gross receipts tax) be
instituted and remain in effect from January 1 - December 31, 1990.

4. That the Westinghouse Credit Rider (Rider C) of (.050)¢/kwh
(exciuding gross receipts tax) adopted in Docket No. E-22, Sub 304, be
eliminated.

5. That within 20 days North Carolina Power shall file a refund plan for
the difference between the total fuel level of 1.346¢/kWh (excluding gross
receipts tax) implemented with the January 1990 billing month and the total
fuel cost level of 1.263¢/kWh adopted herein. Comments from other parties on
the proposed refund plan shall be filed within 20 days of the Company's filing.

6. That North Carolina Power notify its North Carolina retail customers
of the rate adjustments approved in this proceeding by including the "Notice to
Customers of Rate Reduction" attached to this Order as Appendix A as a bill
insert with customer bills rendered during the next regularly scheduled billing
cycle.

ISSUED BY ORDER OF THE COMMISSION.
This the 20th day of April 1990.
NORTH CAROLINA UTILITIES COMMISSION
(SEAL) Sandra J. Webster, Chief Clerk

APPENDIX A
DOCKET NO. E-22, SUB 308

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Application of North Carolina Power )
Pursuant to G.S. 62-133.2 and NCUC ) NOTICE TO CUSTOMERS
Rule R8-55 Relating to Fuel Charge ) OF RATE REOUCTION
Adjustments for Electric Utilities )

NOTICE IS HEREBY GIVEN that the North Carolina Utilities Commission
entered an Order in this docket on April 20, 1990, after public hearings,
approving a $1,978,222 reduction in the annua] rates and charges paid by the
retail customers of North Carolina Power (Vepco) in North Carolina. This
reduction is from the level of interim rates which the Commission permitted
North Carolina Power to charge beginning January 1990. The rate reduction will
be effective beginning with service rendered during the next regularly
scheduled billing cycle. The net rate reduction was ordered by the Commission
after a review of North Carolina Power's fuel expenses during the 12-month test
period ended June 30, 1989.
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For a typical residential customer using 1,000 kWh per month, the
Commission's Order will result in a net rate reduction of approximately $.86
from the interim rates.

The Commission permitted North Carolina Power to impiement interim rates,
which were based on the Company's proposed net fuel component of 1.346¢/kWh
(excluding gross receipts tax), beginning with its January 1990 billing cycle.
These interim rates were permitted subject to refund plus interest at an annual
rate of 10 percent. By its Order of April 20, 1990, the Commission concluded
that the appropriate net fuel component is 1.263¢/kWh (excluding gross receipts
tax). The Commission will require North Carctina Power to refund with interest
the difference between the interim rates and the approved rates for each
bilting month in which the interim rates were in effect.

ISSUED BY ORDER OF THE COMMISSION.
This the 20th day of April 1990.
NORTH CAROLINA UTILITIES COMMISSION
(SEAL) Sandra J. Webster, Chief Clerk

DOCKET NO. E~22, SUB 319
BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Application of North Carolina Power )
Pursuant to N.C.G.S. § 62-133.2 and ) ORDER APPROVING FUEL
NCUC Rule R8-55 Relating to Fuel Charge ) CHARGE ADJUSTMENT
Adjustments for Electric Utilities )

HEARD: Wednesday, November 7, 1990, at 7:00 p.m., Council Chambers, Town
Hall, 201 West Main Street, Ahoskie, North Carolina

Wednesday, November 7, 1990, at 7:00 p.m., Courtroom B, Pasquotank
County Courthouse, Elizabeth City, North Carolina

Thursday, November 8, 1990, at 7:00 p.m., Assembly Room, City Hall,
Main Street, Williamston, North Carolina

Thursday, November 8, 1990, at 7:00 p.m., Banquet Hall, Roanoke
Rapids Community Center, 1100 Hamilton Street, Roanoke Rapids, North
Carolina

Thursday, November 15, 1990, at 7:00 p.m., in the Main Courtroom,
Dare County Courthouse, 300 Queen Elizabeth Avenue, Manteo, North
Carolina

Tuesday, November 27, 1990, at 9:30 a.m. through Friday, November 30,
1990, and Tuesday, December 4, 19908, through Thursday, December 6,
1990, in the Commission Hearing Room, Dobbs Building, 430 North
Saltisbury Street, Raleigh, North Carolina
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BEFORE: Chairman William W. Redman, Presiding; Commissioners Robert 0. Wells,
Julius A. Wright, Sarah Lindsay Tate, Ruth E. Cook, Charles H. Hughes
and Laurence A. Cobb

APPEARANCES:
For North Carolina Power:

Edgar M. Roach, Jr., and Edward S. Finley, Jr., Hunton & Williams,
Attorneys at Law, Post Office Box 109, Raleigh, North Carolina 27602

and

James S. Copenhaver, North Carolina Power, Post Office Box 26666,
Richmond, Virginia 23261

For the Public Staff:

Paul L. Llassiter, James D. Little, Vickie L. Moir and Gisele L.
Rankin, Staff Attorneys, Public Staff-North Carolina Utilities
Commission, Post Office Box 29520, Raleigh, North Carolina
27626-0520

For: The Using and Consuming Public

For the North Carolina Department of Justice:

Karen E. Long, Assistant Attorney General, North Carolina Department
of Justice,; Post Office Box 629, Raleigh, North Carolina 27602
For: The Using and Consuming Public

For Carolina Industrial,Group for Fair Utility Rates (CIGFUR-I):

Ralph McDonald and Carson Carmichael, III,  Bailey and Dixon,
Attorneys at Law, P. 0. Box 12865, Raleigh, North Carolina
27605-2865

For Carolina Utility Customers Association, Inc. (CUCA):

Samuel J. Ervin, 1V, Byrd, Byrd, Ervin, Whispant, McMahon, Ervin and
Sanders, P.A., P. 0. Drawer 1269, 301 East Meeting Street, One
Northsquare Building, Morganton, North Carolina 28655

BY THE COMMISSION: N.C.G.S. § 62-133.2 requires the North Carolina
Utilities Commission to hold a hearing for each electric utility engaged in the
generation and production of electric power by fossil or nuclear fuel within 12
months after the last general rate case order for each utility for the purpose
of determining whether an increment or decrement rider is required to reflect
actual changes in the cost of fuel and the fuel component of purchased power
over or under the base fuel component established in the last general rate
case, The statute further requires that additional hearings be held on an
annual basis, but only one hearing for each utility may be held within 12
months of the last general rate case. In addition to the increment or
decrement to reflect changes in the cost of fuel and the fuel component of
purchased power, the Commission is required to incorporate in its fuel cost
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determination the experienced over-recovery or under-recovery of reasonable
fuel expenses prudently incurred during the test year. The last general rate
case order for North Carolina Power (or "the Company") was issued by the
Commission on December 5, 1983, in Docket No. E-22, Sub 273. The last order
approving a fuel charge adjustment for the Company became final on April 20,
1990, in Docket No. E-22, Sub 308.

On May 31, 1990, North Carolina Power filed an application for a general
rate increase in Docket No. E-22, Sub 314. On August 2, 1990, the Commission
issued an Order consolidating the hearing in this docket with the hearing
scheduled in Docket No. E-22, Sub 314. In that Order, the Commission provided
that it would rule on the Experience Modification Factor (EMF) related issues
in this annual fuel charge adjustment proceeding in order to allow for an
effective date of the billing month of January 1991. However, the Commission
indicated that it would defer ruling on the other issues in the annual fuel
charge adjustment proceeding until the issuance of the general rate case order.
That order also established a procedural schedule for this docket and set a
hearing date of November 27, 1990.

North Carolina Power filed testimony and exhibits in accordance with NCUC
Rule R8-55 and N.C.G.S. § 62-133.2 on September 21, 1990. North Carolina Power
filed testimony and exhibits for the following witnesses: Henry W. Zimmerman -
Manager, Planning; M. Stuart Bolton, Jr. - Manager, Regulatory Accounting; and
Andrew J. Evans - Director, Rate Design. The Company also filed information
and workpapers required by NCUC Rule R8-55(d).

On September 26, 1990, the Commission issued an Order requiring North
Carolina Power to publish a consolidated notice of this proceeding and the
general rate case proceeding.

On November 7, 1990, the Public Staff filed the testimony and exhibits of
Benjamin R. Turner-Electric Engineer, Electric Division and Thomas S.
Lam-Electric Engineer, Electric Division.

On November 8, 1990, the Attorney General filed a Notice of Intervention.
A prehearing conference was held on November 19, 1990, at which time the
Commission granted the oral motions to intervene of the Carolina Industrial
Group for Fair Utility Rates (CIGFUR-I) and the Caroiina Utility Customers
Association, Inc. (CUCA).

The matter came on for hearing as scheduled on Tuesday, November 27, 1990.
The prefiled testimony of all witnesses was copied into the record and their
exhibits were admitted into evidence.

Based upon the foregoing, the oral testimony of Company witnesses
Zimmerman, Bolton and Evans and Public Staff witnesses Turner and Lam, and the
entire record, the Commission makes the following:

FINDINGS OF FACT
1. North Carolina Power is duly organized as a public utility operating
under the laws of the State of North Carolina and is subject to the

jurisdiction of the North Carolina Utilities Commission. The Company is
engaged in the business of developing, generating, tramsmitting, distributing,
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and selling electric power to the public in northeastern North Carolina. The
Company has its principal offices and place of business in Richmond, Virginia.

2. The test period for purposes of this proceeding is the twelve months
ended June 30, 1990. -

3. The Company's fuel and power purchasing practices during the test
period were reasonable and prudent.

4. North Carolina Power has a general rate case currently pending before
the Commission in Docket No. E-22, Sub 314. That proceeding will result in (a)
the establishment of a new base fuel component which will replace the current
primary fuel component and (b) the elimination of the currently effective Rider
E which relates to the collection of expenses associated with cogeneration and
small power production purchases.

5. The Company's currently effective primary fuel component is 1.186¢/kWh
(excluding gross receipts tax) based on the terms of the Joint Stipulation
approved in Docket No. E-22, Sub 308, resulting in a decrement of .355¢/kwWh
(excluding gross receipts tax) from the 1.541¢/kWh (excluding gross receipts
tax) base fuel component approved in the Company's last general rate case,
Docket No. E-22, Sub 273.

6. The Commission issued its Order Consolidating Hearings on August 2,
1990, consolidating the hearing in the Company's 1990 annual fuel charge
adjustment proceeding with the Company's pending general rate case and
providing that "the Commission will rule on the EMF-related issues in the
annual fuel charge adjustment proceeding in order to allow an effective date of
January 1, 1991, but will defer ruling on the other issues in the annual fuel
charge adjustment proceeding until issuance of the general rate case order."
The primary fuel factor established in Docket No. E-22, Sub 308, will remain in
effect until issuance of the general rate case order.

7. The Commission established a Rider E of .068¢/kWh (excluding gross
receipts tax) in Docket No. E-22, Sub 304, to enable the Company to collect
certain expenses associated with cogeneration and small power production
purchases. The Commission's Order in Docket No. E~22, Sub 304, provided for
the continuation of that Rider until the implementation of rates pursuant to
the Company's next general rate case.

8. The Company's actual test period jurisdictional fuel expenses were
$25,544,357. The Company's actual current period jurisdictional fuel revenues
were $29,047,640 which was $3,503,283 more than actual fuel expenses for the
test period. The Company's test period jurisdictional sales were 2,381,789
MWH.

9. The Company's adjusted jurisdictional test year retail sales of
2,461,059 MWH results from an additional 20,808 MWH of customer growth, 32,211
MWH of additional customer usage and an additional 26,251 MWH associated with
weather normalization. These adjustments to normalize for weather and customer
growth and usage are reasonable and appropriate for purposes of adjusting test
period jurisdictional retail sales in this proceeding.
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10. Interest expenses associated with the over-collection of test period
fuel revenues amount to $525,492.

11. The Company's Experience Modification Factor (EMF) includes a
decrement of .142¢/kWh (excluding gross receipts tax) associated with
overcollected fuel revenues and a decrement of .021¢/kWh (excluding gross
receipts tax) associated with interest on the overcollection, for a total EMF
decrement of .163¢/kWh (excluding gross receipts tax).

12. The Company achieved a nuclear capacity factor of 85.9% during the
test year ended June 30, 1990, and will be permitted to recover its reasonable
and prudent fuel expenses incurred during the test year.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 1

This finding of fact 1is essentially informational, procedural, and
jurisdictional in nature and is not controverted.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 2

N.C.G.S. § 62-133.2(c) sets out the verified, annualized information which
each electric utility is required to furnish to 'the Commission in an annual
fuel charge adjustment proceeding for an historical 12-month test period. In
NCUC Rule R8-55(b), the Commission has prescribed the 12 months ending June 30
as the test period for North Carolina Power. The Company's filing on September
21, 1990, was based on the 12 months ended June 30, 1990.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 3 -

NCUC Rule R8-52(b) requires each utility to file a Fuel Procurement
Practices Report at least once every ten years, plus each time the utility's
fuel procurement practices change. Procedures related to North Carolina
Power's procurement of fossil and nuclear fuels were filed in Docket No. £-100,
Sub 47, on June 29, 1984, and revised on June 6, 1985. In addition, the
Company files monthly reports of its fuel costs pursuant to NCUC Rule R8-52(a).

No party offered direct testimony contesting the Company's fuel
procurement and power purchasing practicés. In the absence of any direct
testimony to the contrary, the Commission concludes these practices were
reasonable and prudent during the test period.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 4

A new base fuel component will be established on the basis of this data
and appropriate normalizations presented to the Commission in the Company's
pending general rate case, Docket No, E-22, Sub 314. The new base fuel
component will replace the current primary fuel component and Rider E, which
was established in Docket No. E-22, Sub 304, and extended in Docket No. E~22,
Sub 308. The Commission concludes that this is reasonable and appropriate for
this proceeding.
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EVIDENCE AND CONCLUSIONS FOR FINDINGS OF FACT NOS. 5 AND 6

The Company's most recent fuel factor proceeding, Docket No. E-22, Sub
308, was resolved in accordance with the terms and conditions of a Joint
Stipulation between the Public Staff, the Attorney General and the Company. As
a result of the Commission's adoption of the Joint Stipulation, the Company
implemented a primary fuel factor (Rider A) which was calculated on the basis
of a normalized 68% system average nuclear capacity factor. The currently
effective primary fuel component, based upon the terms of the Joint Stipulation
in Docket No. E-22, Sub 308, is 1.186¢/kWh (excluding gross receipts tax) which
results in a decrement of .355¢/kWh (excluding gross receipts tax) from the
1.541¢/kWh (excluding gross receipts tax) base fuel component approved in the
Company's last general rate case, Docket No. E-22, Sub 273.

The Commission issued an Order consalidating the hearings in this docket
with the Company's general rate case hearing, Docket No. E-22, Sub 314, on
August 2, 1990. In that Order, the Commission determined that it would rule on
the EMF - reilated issues in this annual fuel charge adjustment proceeding in
order to aliow an effective date of January 1, 1991, and would "defer ruling on
the other issues in the annual fuel charge adjustment proceeding until issuance
of the general rate case order" in Docket No. E-22, Sub 314. This procedure
will result in the currently effective primary fuel factor remaining in effect
for the period January 1, 1991, until the implementation of a new base fuel
component in the Company's pending general rate case. There was no evidence
presented at the hearing that this procedure is unreasonable. The Commission
will be 1issuing the general rate case order in the near future, and
fuel-related revenues will be subject to true-up in the Company's 1991 fuel
charge adjustment proceeding. The Commission concludes that the procedure
provided for in our August 2, 1990, Order is reasonable and should be followed.
The Attorney General made a filing on December 17, 1990, recommending that the
Commission change the primary fuel factor now, instead of waiting for the
general rate case order. This recommendation is counter to the procedure set
forth in our August 2, 1990, Order. That procedure was reiterated, without
objection, at the prehearing conference and was 1incorporated in the
Commission's Prehearing Order of November 20, 1990. The Commission concludes
that the established procedure should be followed.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 7

In its Order of December 21, 1988, in Docket No. E-22, Sub 304, the
Commission established a Rider E - Cageneration and Small Power Production
Factor. The rider was established to remove frem fuel factor expenses certain
costs associated with payments to cogenerators and small power producers.
These expenses originally had been inciuded erroneously in the base fuel
component instead of the non-fuel base rates in Docket No. E-22, Sub 273. The
Commission also determined that Rider E should remain effective until the
implementation of a new base fuel component pursuant to the Company's next
general rate case. Rates will not be implemented as a result of the Company's
pending general rate case, Docket No. E-22, Sub 314, until at least February 1,
1991. Rider E was also extended to cover Rate Schedules 6TS and 10 pursuant to
the Commission's April 20, 1990, Order in Docket No. E-22, Sub 308.
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The Commission concludes that it is just and reasonable to continue Rider
E at .068¢/kwWh (excluding gross receipts tax) until the implementation of a new
ba;e fuel component in the Company's pending general rate case, Docket No.
£E-22, Sub 314.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 8

Company witnesses Zimmerman, Bolton, and Evans testified with regard to
the actual and normalized test year fuel expenses and the actual test year
revenues and sales. In addition, this information was contained in the
exhibits and workpapers fited by North Carolina Power pursuant to Commission
Rule R8~55(d). The testimony and other data reveal that on sales of 2,381,789
MWH of energy, the Company incurred actual jurisdictional expenses of
$25,544,357 and collected current period jurisdictional revenues of
$29,047,640. The Company's test period fuel revenues exceeded test period fuel
expenses by $3,503,283. These test period levels of sales, expenses, revenues
and over-collections are accepted by Public Staff witnesses Lam and Turner.

No party offered testimony or evidence challenging any of the evidence
relating to the Company's test period level of sales, expenses, revenues and
over-collections. The Commission, therefore, concludes that the use of North
Carolina jurisdictional test period levels of retail sales, fuel revenues, fuel
expenses and over-collections are appropriate for use in this proceeding.

EVIDENCE AND CONCLUSIGNS FOR FINDING OF FACT NO. 9

The evidence for this finding of fact is found in the testimonies of the
North Carolina Power's witness Andrew J. Evans, Director of Rate Design, and
the testimony of Public Staff witness Benjamin R. Turner, Jr., Electric
Engineer in the Public Staff's Electric Division.

Witness Evans testified that consistent with Commission Rule R8-55(d)(2)
the Company's system sales data for the twelve-month period ending June 30,
1990, was adjusted by jurisdiction for weather normalization, customer growth
and increased usage. Witness Evans adjusted North Carolina jurisdictional
retail sales by 87,530 MWH. The adjustment is the sum of adjustments for
weather normalization, customer growth and increased usage of 26,251 MWH,
24,133 MWH and 37,146 MWH, respectively.

Witness Turner presented an adjustment to per book kWh sales for the
twelve-month period ended June 30, 1990, due to weather normalization, customer
growth and increased usage of 26,251 MwH, 20,808 MWH and 32,211 MWH,
respectively. The normal weather adjustment provided by the Company was
reviewed and accepted by the Public Staff.

The growth adjustment provided by witness Turner was calculated by
multiplying the monthly change in customers by average kwh per bill and summing
the result over the 12-month test period when the changes in customers is the
difference between the end-of-period value and actual customers. Increased
usage was calculated by taking the difference between test year average usage
and the average usage of the preceding year multiplied by one-half the end-
of-period level of customers.
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As stated by witness Turner, the end-of-period Tevel for each rate
schedule is computed by using an equation based on a trended analysis or
regression of actual billings for a 36-month period ended July 1990. In most
cases the equation selected as representative of customer growth was either a
polynomial or an exponential. The basis for curve selection was an equation
based on the most recent 36 months of actual data which best fit the data as
determined by the value of its R-square. Witness Turner's adjustments for
customer growth and increased usage were reviewed and accepted by the Company.

Based on the foregoing evidence, the Commission concludes that the
adjustment for a weather normalization of 26,251 MWH for the North Carolina
retail jurisdiction as filed by the Company and reviewed and accepted by the
Public Staff is reasonable and appropriate for use in this proceeding. The
Commission also concludes that the adjustments due to customer growth and
increased usage for the North Carolina retail jurisdiction of 20,808 MwH and
32,211 MWH, respectively, as presented by the Public Staff and reviewed and
accepted by the Company, are reasonable and appropriate adjustments for use in
this proceeding.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 10

G.S. 62-133.2(d) provides that the Commission: "Shall incorporate in its
fuel cost determination under this subsection the experienced over-recovery or
under-recovery of reasonable fuel expenses prudently incurred during the test
period...in fixing an increment or decrement 'rider. The Commission shall use
deferral accounting, and consecutive test periods, in complying with this
subsection, and the over-recovery or under-recovery portion of the increment or
decrement shall be reflected in rates for 12 months, notwithstanding any
changes in the base fuel cost in a general rate case...." Further, amended
Rule R8-55(c)(5) provides: "Pursuant to G.S. 62-130(e), any overcollection of
reasonable and prudently incurred fuel costs to be refunded to a utility's
customers through operation of the EMF rider shall include an amount of
interest, at such rate as the Commission determines to be just and reasonable,
not to exceed the maximum statutory rate."

Company witness Evans and Public Staff witness Lam both testified that the
amount of EMF interest (resulting from the over-collection of $3,503,283) due
to the ratepayers is $525,492, pursuant to the Commission's Order of June 24,
1988, in Docket No. E-100, Sub 55, adopting the method for calculating such
interest. The Commission concludes that the level of EMF interest of $525,492
achieved during this test period is appropriate for use in this proceeding.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 11

The evidence for this finding of fact is found in the direct testimonies
of Company witness Evans and Public Staff witness Lam.

The $3,503,283 of over-recovered fuel expense is .divided by the test
period adjusted North Carolina retail sales of 2,461,059 MWH to obtain an EMF
decrement of .142¢/kwh, excluding gross receipts tax. The $525,492 of EMF
interest is divided by the test period adjusted North Carolina retail sales of
2,461,059 MWH to obtain an EMF interest decrement of .021¢/kWh, excluding gross
receipts tax.
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The Commission concludes that the EMF decrement of .142¢/kWh and the EMF
interest decrement of .021¢/kWh, both excluding gross receipts tax, experienced
during the period July 1, 1989, through June 30, 1990, is appropriate for use
in this proceeding and that the total decrement of .163¢/kWh, excluding gross
receipts tax, shall remain in effect for a fixed 12-month period beginmning
January 1, 1991.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 12

The Company agreed, in the Joint Stipulation entered into with the Public
Staff and the Attorney General in Docket No. E-22, Sub 308, that it would
"forego the recovery of the first $500,000 in North Carolina jurisdictional
fuel costs incurred as a result of a system average nuclear capacity factor
below 68 percent" for the July 1, 1989 to June 30, 1990 test year. Company
witness Zimmerman, testified that the Company experienced an 85.9% system
average nuclear capacity factor during the test period. Upon
cross-examination,' Public Staff witness Lam verified this figure.

The Commission finds and concludes that the Company achieved an 85.9
percent nuclear capacity factor during the test year and that the Company shall
be permitted to recover all of its reasonably and prudently incurred fuel
expenses during that period.

IT IS, THEREFORE, ORDERED, as follows:

1. That effective beginning with the next regularly scheduled billing
cycle, North Carolina Power shall adjust the base fuel component in its North
Carolina retail rates approved in Docket No. E-22, Sub 273, by a decrement of
.355¢/kwh to reflect a continuation of the primary fuel component of 1.186¢/kWh
(excluding gross receipts tax).

2. That a Rider E of .068¢/kWh (excluding gross receipts tax) remain in
effect until further ordered.

3. That an EMF Rider decrement of .163¢/kWh (excluding gross receipts
tax) be instituted and remain in effect for all billing months in 1991.

4. That North Carolina Power notify its North Carolina retail customers
of the rate adjustments approved in this proceeding by including the "Notice to
Customers of Rate Reduction" attached to this Order as Appendix A as a bill
ins$rt with customer bills rendered during the next regularly scheduled billing
cycle.

ISSUED BY ORDER OF THE COMMISSION.
This the 21st day of December 1990.
NORTH CAROLINA UTILITIES COMMISSION
(SEAL) Sandra J. Webster, Chief Clerk
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APPENDIX A
DOCKET NO. E-22, SUB 319

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Application of North Carolina Power )
Pursuant to N.C.G.S. § 62-133.2 and ) NOTICE TO CUSTOMERS
NCUC Rule R8-55 Relating to Fuel Charge ) OF RATE REDUCTION
Adjustments for Electric Utilities )

NOTICE IS HEREBY GIVEN that the North Carolina Utilities Commission
entered an Order in this docket on December 21, 1990, after public hearings,
approving a $6.1 million reduction in the annual rates and charges paid by the
retail customers of North Carolina Power in North Carolina. The rate reduction
will be effective beginning with the next regularly scheduled monthly billing
cycle. The rate reduction was ordered by the Commission after a review of
North Carolina Power's fuel expenses during the 12-month test period ended June
30, 1990, and represents actual changes experienced by the Company with respect
to its reasonable costs of fuel and the fuel component of purchased power
during the test period.

For a typical residential customer wusing 1,000 kWh per month, the
Commission's Order will result in a net rate reduction of approximately $2.48
from the previous effective rates.

The Commission currently has pending a general rate case proceeding filed
by North Carolina Power and a decision on that matter will be issued in the
near future.

ISSUED 8Y ORDER OF THE COMMISSION.
This the 21st day of December 1990.
NORTH CARCLINA UTILITIES COMMISSION
(SEAL) Sandra J. Webster, Chief Clerk

184



GAS - RATES

DOCKET NO. G-, SUB 289
DOCKET NO. G~9, SUB 291
DOCKET NO. G-9, SUB 296

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION
Docket No. G-9, Sub 289

In the Matter of
Application of Piedmont Natural Gas Company, Inc.,
for an Adjustment of its Rates and Charges to Track
Changes in Supplier Rates

ORDER APPROVING
PTEDMONT NATURAL
GAS COMPANY'S
NORTH CAROLINA
PURCHASED GAS
ADJUSTMENT CLAUSE

Docket No. G-9, Sub 291

In the Matter of
Application of Piedmont Natural Gas Company, Inc.,
for an Approval of an Amendment of “Spot Savings
Program"

Docket No. G-9, Sub 296

In the Matter of
Application of Piedmont Natural Gas Company, Inc.,
for an Adjustment of Its Rates and Charges to Track
Changes in Supplier Rates

N o e " o o o o N o o o N N o N

HEARD: Commission Hearing Room, Dobbs Building, 430 North Salisbury Street,
Raleigh, North Carolina, on December 12, 1989

BEFORE: Chairman William W. Redman, Jr., and Commissioners Sarah Lindsay
Tate, Ruth E. Cook, J. A. Wright, Robert 0. Wells, Charles H. Hughes
and Laurence A. Cobb

APPEARANCES:

For the Applicant:
Jerry W. Amos, Brooks, Pierce, Mclendon, Humphrey & Lleonard,
Attorneys at Law, Post Office Drawer U, Greensboro, North Carolina
27402

For the Public Staff:
Antoinette R. Wike and David T. Drooz, Staff Attorneys, Public
Staff-North Caroiina Utilities Commission, Post Office Box 29520,
Raieigh, North Carolina 27626-0520

For the Attorney General:
Jo Anne Sanford, Special Deputy Attorney General, North Carolina

Attorney General's Office, Department of Justice, Post Office Box
629, Raleigh, North Carolina 27602
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For Carolina Utility Customers Association, Inc.:

Jerry B. Fruitt, Attorney at law, Post Office Box 12547, Raleigh,
North Carolina 27602

BY THE COMMISSION: This matter involves several different filings by
Piedmont Natural Gas Company, Inc. (Piedmont). The first filing occurred on
January 6, 1989, when Piedmont filed an application pursuant to G.S. 62-133(f)
in Docket No. G-9, Sub 289 for authority to adjust its rates and charges to
recover its increased cost of gas. On February 9, 1989, the Commission issued
an Order setting procedures to be followed to resolve certain issues involving
(a) the appropriate method for calculating the inventory
appreciation/depreciation realized by Piedmont as a result of changes in the
wholesale cost of gas, (b) the inclusion of carrying charges on gas in
inventory, (c) the inclusion of uncollectibles 1in the inventory appreciation
calculation and (d) use of "Schedule C."

The second filing occurred on April 20, 1989, when Piedmont filed an
application requesting the Commission to approve an amendment to the "Spot
Savings Program" as last approved in Docket No. G-9, Sub 278. On May 3, 1989,
the Commission issued an order permitting Piedmont to place certain
modifications to the Spot Savings Program into effect on an interim basis
pending hearing. The Commission also consolidated Docket No. G-9, Sub 289 and
Docket No. G-9, Sub 291 for hearing.

The third filing occurred on October 4, 1989, when Piedmont filed an
application in Docket No. G-9, Sub 296 to reduce its rates by $.25 per
dekatherm, to capture increased costs associated with a new contract with the
Cabot Corporation for additional peaking services, and to reflect the change in
services brought about as a result of the settlement between Transcontinental
Gas Pipeline Corporation (Transco) and its customers in Federal Energy
Regulatory (FERC) Docket No. RP88-68, et al. By Order dated October 31, 1989,
the Commission approved the requested reduction in rates but provided that
issues relating to the increase in demand charges payable to Cabot Corporation
and the inventory appreciation/depreciation issue be reserved for hearing in
the consolidated Docket Nos. G-9, Sub 289 and Sub 291 proceeding.

At a prehearing conference held before the Chairman of the Commission in
the consolidated docket on December 5, 1989, Piedmont and the Public Staff
advised the Chairman that they had agreed to a resolution of all of the
outstanding issues in Docket No. G-9, Sub 289, Docket No. G-9, Sub 291, and
Docket No. G-9, Sub 296, and that the resolutions had been set forth in
Stipulations which would be filed with the Commission. The Attorney General of
North Carolina and Carolina Utility Customers Association (CUCA) advised the
Chairman that they were not parties to the Stipulations. All parties agreed,
however, that the prefiled testimony of all witnesses could be introduced into
evidence and that, except as hereinafter stated, cross-examination of the
witnesses would be waived. Piedmont agreed to provide one witness to explain
the Stipulations and to be available for cross-examination. The Public Staff
agreed to provide one witness for cross-examination.

The Stipulations were filed with the Commission on December 6, 1989.
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At the hearing held on December 12, 1989, the prefiled testimony and
exhibits of John H. Maxheim, Ware F. Schiefer and Ann H. Boggs, for Piedmont,
and the testimony of Eugene H. Curtis and William W. Winters, for the Public
Staff, were made a part of the record of these dockets. Oral testimony was
offered by Ware F. Schiefer, for Piedmont, and by Eugene H. Curtis, Jr., for
the Public Staff, and all parties were given an opportunity for
cross-examination of the witnesses.

Based upon the verified apptications in Docket Nos. G-9, Sub 289, Sub 291,
and Sub 296, the testimony and exhibits received into evidence at the hearing,
the Stipulations and the record as a whole, the Commission makes the following:

FINDINGS OF FACT

1. Piedmont is a public utility under the laws of this State, and its
North Carolina public utility operations are subject to the jurisdiction of
this Commission.

2. The Commission has previously granted Piedmont a Certificate of
Public Convenience .and Necessity authorizing it to acquire certain gas
franchises and properties in the State of North Carotina.

3. Piedmont now holds franchises and is furnishing natural gas to
customers in 42 cities and towns located in 14 counties in North Carolina.

4. On February 8, 1989, the Commission issued its Order in Docket No.
G-9, Sub 278, which was a general rate case under the provisions of G.S.
62-137. Among other things, that Order -approved procedures by which Piedmont
would account for the differences in the cost of gas included in the rates
approved in that docket and Piedmont's actual cost of gas.

5. The Commission's February 8, 1989 Order in Docket No. G-9, Sub 278,
is a final order and is not subject to appeal.

6. Docket No. G-9, Sub 289 is a proceeding under G.S. 62-133(f) and the
Commission's Rule R1-17(g).

7. The Commission's May 3, 1989 Order in Docket No. G-9, Sub 289, is a
final order and is not subject to appeal insofar as it approves a $0.4086 per
dekatherm increase in Piedmont's rates.

8. In Docket No. G-9, Sub 291, Piedmont filed to amend the "Spot Savings
Program" originally approved by the Commission in Docket No. G-9, Sub 257 and
continued by approval of the Commission in Docket No. G-9, Sub 278.

9. The Commission's May 3, 1989 Order in Docket Nos. G-9, Sub 291 and
G-9, Sub 289, is a final order and not subject to appeal; provided, however,
that the procedures authorized in paragraph 5 of that Order were approved on an
interim basis, pending hearing and final decision and subject to adjustment
retroactive to May 3, 1989, and subject to the right of Piedmont to recover its
actual prudent gas costs during the interim period.

10. In Docket No. G-9, Sub 296, Piedmont filed to amend its rates to
reflect certain changes in its cost of gas, including changes resulting from
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the FERC's approval of Transco's settlement agreement filed in FERC Docket No.
RP88-68, et al.

11. The Commission's October 31, 1989 Order in Docket No. G-9, Sub 296,
is a final order and not subject to appeal; provided, however, that the
increase in demand charges payable to the Cabot Corporation associated with
additional capacity along with any excess cost above the benchmark commodity
price for volumes above the Cabot volume approved in the last general rate case
was allowed on an interim basis subject to hearing in this consolidated docket.

12. Piedmont's rates as approved in Docket No. G-9, Sub 289, inciude a .
commodity cost of gas of $3.4909 per dekatherm (including Producer Settlement
Payments (PSP) fixed charges), which is based on a Transco CD~2 commodity cost
of gas of $3.4524 per dekatherm. The $3.4909 per dekatherm includes $3.0823
per dekatherm (including PSP fixed charges) approved by the Commission by Order
dated February 8, 1989, in Docket No. G-9, Sub 278, and $0.4086 approved by the
Commission by Order dated May 3, 1989, in Docket No. G-9, Sub 289.

13. Piedmont's present rates include fixed costs (exclusive of PSP fixed
charges) of $22,716,534 comprised of $20,798,234 approved in Docket No. G-9,
Sub 278, and $1,918,300 approved in Docket No. G-9, Sub 296. Included in the
$1,918,300 approved in Docket No. G-9, Sub 296 is $39,000 of demand charges
payble to the Cabot Corporation (in addition to the Cabot demand charges
approved in Docket No. G-9, Sub 278) which was allowed on an interim basis
subject to hearing in this consolidated docket.

14. Piedmont's present rates include a Transco PSP Commodity Charge and a
PSP Fixed Charge which Piedmont is entitled to recover under the provisions of
the Commission's Order of May 10, 1988, in Docket No. G-9, Sub 277, which Order
is a final order and not subject to appeal.

15. Both Piedmont and its ratepayers can benefit from certain changes to
the Spot Savings Program last approved in Docket No. G-9, Sub 278; those
changes are set forth in Appendix A to this Order.

16. The procedures set forth in Appendix A to this Order are just and
reasonable and non-discriminatory and should be used by Piedmont to adjust its
rates from time to time to reflect changes in its wholesale cost of gas.

17.  Adjustments to fixed gas costs should apply to all customers.

18. The denominator in the demand formula in Appendix A to this Order
should include all sales and transportation volumes.

19. The Commission will review Piedmont's gas cost recovery procedures in
the Company's next rate case, unless there is a complaint filing that requires
an earlier review.

EVIDENCE AND CONCLUSIONS FOR FINDINGS NOS. 1, 2 AND 3

The evidence supporting these findings of fact 1is contained in the
verified application filed in Docket No. G~9, Sub 291 and is uncontroverted.
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EVIDENCE AND CONCLUSIONS FOR FINDING NO. 4

The evidence supporting this finding of fact is contained in the verified
petition filed in Docket No. G-9, Sub 291, the testimony of Ware F. Schiefer,
the Commission's February 8, 1989 Order in Docket No. Gr~9, Sub 278, and the
Stipulations, and this finding is uncontroverted.

EVIDENCE AND CONCLUSIONS FOR FINDING NO. 5

The evidence supporting this finding is contained in the Stipulations and
the records on file in the Commission's office which show that no notice of
appeal was given within the time permitted by law with respect to the
Commission's February ‘8, 1989 Order in Docket No. G-9, Sub 278, and this
finding is uncontroverted.

EVIDENCE AND CONCLUSIONS FOR FINDING NO. 6

The evidence supporting this finding is contained in the verified
application filed in Docket No. G-9, Sub. 289, the testimony of Ware F.
Schiefer, the Commission's Order of February 9, 1989, in Docket No. G-9, Sub
291, and the Stipulations, and this finding is uncontroverted.

EVIDENCE AND CONCLUSIONS FOR FINDING NO. 7

The evidence supporting this finding is contained in the Stipulations and
the records on file in the Commission's office which show that no notice of
appeal was given within the time permitted by 7law with respect to the
Commission's May 3, 1989 Order in Docket No. G-9, Sub 289, and this finding is
uncontroverted.

EVIDENCE AND CONCLUSIONS FOR FINDING NO. 8

The evidence supporting this finding is contained in the verified petition
filed in Docket No. G-9, Sub 291, the testimony of Ware F. Schiefer and Ann H.
Boggs, the Commission's February 8, 1989 Order in Docket No. G-9, Sub 278, and
the Stipulations, and this finding is uncontroverted.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT. NO. 9

The evidence supporting this finding is contained in the testimony of Ware
F. Schiefer and Ann H. Boggs, the Commission's May 3, 1989 Order in Docket Nos.
G-9, Sub 291 and Sub 289, the Stipulations, and the records in the Commission's
files which show that no notice of appeal was given with respect to the May 3,
1989 Order, and this finding is uncontroverted.

EVIDENCE AND CONCLUSIONS FOR FINDING NO. 10
The evidence supporting this finding is contained in the verified petition

in Docket No. G-9, Sub 296, the testimony of Ware F. Schiefer and the
Stipulations, and this finding is uncontroverted.
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EVIDENCE AND CONCLUSIONS FOR FINDING NO. 11

The evidence supporting this finding is contained in the testimony of Ware
F. Schiefer, the Commission's Order of October 31, 1989, in Docket No. G-9, Sub
296, the Stipulations and the records in the Commission's files which show that
no notice of appeal was given with respect to the October 31, 1989 Order, and
this finding is uncontroverted.

EVIDENCE AND CONCLUSIONS FOR FINDING NO. 12

The evidence supporting this finding is contained in the testimony of Ware
F. Schiefer, the Commission's Order of May 3, 1989, in Docket No. G-9, Sub 289,
the Commission's Order of February 9, 1989, in Docket No. G-9, Sub 278, and in
the Stipulations, and this finding is uncontroverted.

EVIDENCE AND CONCLUSIONS FOR FINDING NO. 13

The evidence supporting this finding is contained in the testimony of Ware
F. Schiefer, the Commission's Order of February 9, 1989, in Docket No. G-9, Sub
278, the Commission's Order of May 3, 1989, in Docket No. G-9, Sub 289, the
Commission's Order of October 31, 1989, in Docket No. G-9, Sub 289, and in the
Stipulations, and this finding is uncontroverted.

EVIDENCE AND CONCLUSIONS FOR FINDING NO. 14

The evidence supporting this finding is contained in the Commission's
Order of May 10, 1988, in Docket No. G-9, Sub 277, the Stipulations and the
records in the Commission's files which show that no notice of appeal was given
with respect to the May 10, 1988 Order, and this finding is uncontroverted.

EVIDENCE AND CONCLUSIONS FOR FINDING NOS. 15 AND 16

The evidence supporting this finding is contained in the testimony of John
H. Maxheim, Ware F. Schiefer and Ann H. Boggs, for Piedmont, and Eugene H.
Curtis and William W. Winters, for the Public Staff and in the various Orders
of the Commission in Docket Nos. G-9, Sub 278, Sub 289, Sub 291, and Sub 296,
referred to above.

Historically, Piedmont purchased substantially all of its gas supplies
from Transcontinental Gas Pipe Line Corporation (Transco) or from South
Carolina Pipeline Company (SCPL). Transco's rates are set by the Federal
Energy 'Regulatory Commission (FERC) and SCPL's rates are set by the Southern
Carolina Public Service Commission. When Piedmont's suppliers changed their
rates to Piedmont, Piedmont passed those changes on to its customers either in
general rvate case proceedings or in proceedings filed under G.S. 62-133(f).

After passage of the Natural Gas Policy Act of 1978 (NGPA), the wellhead
prices of gas accelerated at a rapid rate. These accelerating wellhead prices
were passed on to Piedmont by Transco and SCPL. In turn, these increased
prices were passed on by Piedmont to its customers. As a result, the price of
gas to Piedmont's industrial customers soon became non-competitive. The loss

190



GAS - RATES

of these industrial customers not only reduced Piedmont's sales, it also
reduced Transco's sales and threatened to produce even higher gas prices as
both Piedmont's and Transco's fixed costs had to be absorbed by fewer and fewer
customers.

In an effort to stem this loss of industrial load, Transco filed a special
marketing program (SMP) which it called the Industrial Sales Program (ISP).
Under the ISP, Piedmont could purchase lower-priced gas provided Piedmont could
furnish Transco with an affidavit that Piedmont needed the Jower-priced gas to
avoid the loss of industrial sales. Of course, Piedmont could not provide such
an affidavit unless it could pass on the savings from this lower-priced gas to
its industrial customers.

Since the then existing PGA procedures did not provide a specific
mechanism for the pass-through of these gas costs savings to industrial
customers, Piedmont filed procedures in Docket No. G~%, Sub 257, to permit it
to pass through these savings to its industrial customers, at least to the
extent needed to retain these customers. 1In general, these procedures provided
that certain "savings" resulting from the purchase of spot gas by Piedmont were
to be placed in a deferred account for subsequent dissemination to Piedmont's
customers to the extent not used to offset margin losses resulting from
negotiations under Piedmont's Rate Schedule 108. "Savings" as used in these
procedures is defined to mean the difference between (a) Transco's CD-2
commodity cost of gas and (b) the average cost at Piedmont's city gate of all
other system gas transported to Piedmont at its city gate.

The various SMPs adopted by Transco and other pipelines were subsequently
determined to be illegal by the D.C. Circuit Court of Appeals. As a result,
the FERC issued its Order No. 436 which provided procedures by which local
distribution companies (LDCs), such as Piedmont, could purchase gas directly
from the spot market. Order No. 436 and the procedures pursuant to which
Piedmont could purchase spot gas have changed on several occasions, and the
Spot Savings Program has been amended on several occasions by this Commission
to accommodate those changes. Most recently the Spot Savings Program was
continued by approval of the Commission in Piedmont's last general rate case,
Docket No. G-9, Sub 278.

On September 29, 1989, the FERC issued its Order approving a Revised
Stipulation and Agreement which significantly modified the way Transco sells
gas to its customers. Under the terms of that Order, Piedmont will purchase
limited quantities of gas from Transco under a FERC-approved rate schedule;
however, Piedmont will not purchase any gas from Transco under the CD-2 Rate
Schedule which was previously used as the benchmark for determining the amount
of spot gas savings.

Mr. Schiefer and Ms. Boggs testified that Piedmont is no. longer purchasing
gas from Transco under Transco's (D-2 Rate Schedule; thus, Piedmont would
prefer that the cost of gas component in rates include an adjustable "Benchmark
Commodity Cost of Gas" based on Piedmont's estimate of its commodity cost of
gas for long-term supplies rather than the obsolete CD-2 rate. Likewise, Mr.
Schiefer testified that since the effective date of the FERC's September 29,
1989 Order, Piedmont has purchased approximately 77% of its gas for resale in
North Carolina at prices which are not regulated by FERC. The fact that
Piedmont has accrued about $22.7 million in its deferred account, much of which
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is gas cost savings, indicates that the use of the CD-2 rate for commodity cost
of gas, as established in the Spot Savings Program, billed to customers has not
caused the Company to experience any revenue shortfall. However, use of an
adjustable Benchmark Commodity Cost of Gas in lieu of the CD-2 rate should make
it easier for the Company to keep the deferred account at a reasonable level.

Mr. Schiefer also testified that Piedmont has agreed to cancel its
contract for the purchase of gas from SCPL and to replace it with the purchase
of less expensive gas from another supplier, and that Piedmont has contracted
for capacity to replace more expensive gas presently being purchased from
Cabot. The stipulations and settiement between the Public Staff and Piedmont
will benefit Piedmont because the Company gets immediate assurance that it will
recover 25/30 the demand costs in the gas supply contract with Columbia.
Piedmont can enter this contract without fear of regulatory lag and uncertainty
surrounding the recovery of costs it will idncur. This in turn benefits
ratepayers because the anticipated costs of the Columbia contract are less than
the SCPL contract it will be replacing. In the absence of this settlement
Piedmont could recover the higher SCPL costs most quickly and easily (through a
G.S. 62-133(f) proceeding) than it could recover the lower Columbia costs
(through a general rate case). Piedmont also benefits, in the Public Staff's
view, by not having to reflect in rates the effect of additional sales revenues
that may be generated by the added capacity available from Columbia. At the
same time, ratepayers benefit from having all the Columbia capacity available
to serve their needs, but not having to pay the demand costs on 5/30 that
capacity until Piedmont's next general rate case.

Similarly, according to the Public Staff, the settlement benefits Piedmont
with respect to the contract for Southern Expansion by allowing recovery of 50%
of the costs of that pipeline capacity (with an adjustment relating to
replacement of the Cabot contract) without reflecting the effect on rates of
any additional sales revenues -arising out of it. Also, Piedmont receives
immediate assurance of recovering 50% of the Southern Expansion costs without
going through a general rate case. Ratepayers benefit by having all the
Southern Expansion capacity available to serve their needs, but having only to
pay 50% of the costs until Piedmont's next rate case. Since Southern Expansion
is not expected to be available until November 1990 at the earliest, the
benefits to the ratepayers are premised on the expectation that Piedmont wili
not file a general rate case in time to begin recovering such costs until 1991.

Piedmont’s present established rates contain a wholesale commodity cost of
gas of $3.4909 per dekatherm as approved in Docket No. G-9, Sub 278, (a general
rate proceeding) and as amended in Docket No. G-9, Sub 289, (a proceeding under
G.S. 62-133(f)). Under the procedures approved in this Order, Piedmont can
increase and/or decrease its rates to reflect increases and decreases in its
actual wholesale cost of gas; provided, however, that Piedmont may not increase
its rates to reflect an increase in the wholesale commodity cost of gas above
the established rate of $3.4909 per dekatherm.

Piedmont’s present estabtished rates also include $22,716,534 of Demand
Charges and Storage Charges (exclusive of PSP fixed charges). This amount
includes $20,798,234 approved in Docket No. G-9, Sub 278, and $1,918,300,
approved in Docket No. G-9, Sub 296. Under the procedures approved in this
Order, Piedmont's right to adjust its rates for changes in wholesale Demand
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Charges and Storage Charges is dependent upon whether the changes relate to
existing pipeline capacity or to additional pipeline capacity.

With respect to existing pipeline capacity, Piedmont may file to adjust
its rates to reflect changes in its wholesale Demand Charges and Storage
Charges provided that such changes do not result in Piedmont's recovering such
costs in excess of the sum of (a) $22,716,534 (exclusive of PSP Fixed Charges),
as subsequently adjusted in a lawful proceeding and (b) any reductions in
wholesale commodity charges below the level approved in 6-9, Sub 289, ($3.4909
per dekatherm). In addition, Pjedmont may file to recover additional Demand
Charges and Storage Charges in a general rate proceeding or under any other
statute which may permit Piedmont to recover such costs.

With respect to additional pipeline capacity, Piedmont will not file under
its PGA Clause to recover changes in Demand Charges and Storage Charges in
connection with additional pipeline capacity except that Piedmont may file
under the PGA Clause to recover North Carolina's portion of (a) the demand
charges on the first 10,833 dekatherms per day of gas purchased from Columbia
Gas Transmission Corporation (Columbia) under Columbia's Rate Schedule CDS (or
successor rate schedule) and the demand charges on the first 14,167 dekatherms
per day of gas purchased from Columbia under Columbia's WS Rate Schedule (or
successor) (which CDS and WS gas was purchased to replace Piedmont's contract
with SCPL) and (b) one-half of any charges payable to Transco in connection
with the "Southern Expansion" project (which under a modified-fixed-variable
type of rate design would be more properly assigned to the commodity component
of the rate). When the volumes of gas provided by the Cabot contract are
replaced, Piedmont will recover 50% of the additional demand charges for the
new supplies (or in the case of the Southern Expansion project 50% of all
Transco charges) after deducting the replaced Cabot demand charges. If the
volumes of gas provided by the Cabot contract are not replaced by November 1,
1990, Piedmont will stop recovering $585,000 (the demand approved in Docket No.
G-9, Sub 278) on January 1, 1991, and will stop recovering $39,000 (the demand
increase included in Docket No. G-9, Sub 296) on November 1, 1990.

For all these reasons, the Commission concludes that the existing
procedures should be modified as set forth in this Order. The Commission
further concludes that the Stipulations and the Purchased Gas Adjustment Clause
attached hereto as Appendix A are just and reasonable, are likely to result in
more secure gas supplies, and are 1ikely to generate dollar savings for
ratepayers up to the time of Piedmont’s next general rate case. Our
conclusions are based upon the circumstances of this case and are limited to
this case.

We now turn to an examination of individual elements of the Purchased Gas
Adjustment Clause and other issues in these dockets.

1. The title of procedures adopted by this Order.

The Commission finds and concludes that the title of the procedures
adopted by this Order should be "Piedmont Natural Gas Company - North Carolina
Purchased Gas Adjustment Clause." The evidence supporting this finding is
contained in the testimony of Ann H. Boggs, for Piedmont, and Eugene H. Curtis,
for the Public Staff, and in the Stipulations. The title adopted by the

193



GAS - RATES

Commission is a compromise agreed to by Piedmont and the Public Staff and is
set forth in the Stipuilations.

2. The initital Benchmark Commodity Cost of Gas.

The Commission finds and concludes that the initial Benchmark Commodity
Cost of Gas should be $2.5291 per dekatherm. The evidence supporting this
finding is contained in the testimony of Ann H. Boggs, for Piedmont, and Eugene
H. Curtis, for the Public Staff, the various Orders in Docket Nos. G-9, Sub
278, Sub 289, Sub 291, and Sub 296, referred to above and the Stipulations.

The Benchmark Commodity Cost of Gas is Piedmont's estimate of the City
Gate Delivered Cost of Gas for long-term gas supplies, excluding Demand Charges
and Storage Charges. Under the procedures approved in this Order, Piedmont may
increase or decrease its rates when its estimate of actual commodity gas costs
will vary from this benchmark. Any differences in the actual commodity cost of
gas and the Benchmark Commodity Cost of Gas are placed in a deferred account
where they will first be used to offset any margin Josses with any remaining
funds being used to reduce future rates to Piedmont's customers.

The initial Benchmark Commodity Cost of Gas was established by the
Commission in its Order of May 3, 1989, in Docket Nos. G-9, Sub- 291 and Sub
289, at $2.5291. That number represents Piedmont's best current estimate of
its actual commodity cost of gas. No other party has offered any testimony to
support a different initial Benchmark Commodity Cost of Gas. .

3.  The Benchmark Commodity Cost of Gas ceiling.

The Commission finds and concludes that the $3.4909 ceiling and the
limitations on any change in this ceiling are appropriate. The evidence
supporting this finding is contained in the testimony of John H. Maxheim, Ware
F. Schiefer and Ann H. Boggs, for Piedmont, and Eugene H. Curtis, for the
Public Staff, the various Orders in Docket Nos. G-9, Sub 278, Sub 289, Sub 291
and Sub 296, referred to above and the Stipulations.

Piedmont has agreed that the Benchmark Commodity Cost of Gas will not be
set above $3.4909 without a Commission Order issued in a general rate
proceeding under G.S. 62-137 or in a proceeding under G.S. 62-133(f); provided,
however, that Piedmont may file for an increase in the Benchmark Commodity Cost
of Gas in any manner authorized by law.

Mr. Schiefer testified that Piedmont's presently established rates include
a wholesale Commodity Cost of Gas of $3.4909 per dekatherm as approved in
Docket No. G-9, Sub 278 (Piedmont's last general rate case) and as amended in
Docket No. G-9, Sub 289 (a proceeding under G.S. 62-133(f)). For the reasons
previously discussed, we find that it would not be appropriate for the maximum
Benchmark Commodity Cost of Gas to exceed the amount included in Piedmont'’s
established rates.
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4, Qefinition of "City Gate Delivered Cost of Gas."

The Commission finds and concludes that the following definition as set
farth in the Stipulations is appropriate:

“City Gate Delivered Cost of Gas" will be defined to mean
"the total delivered cost of gas to Piedmont at its
city gate."

In adopting this definition, the Commission notes that Piedmont and the
Public Staff have agreed in the Stipulations that "total cost of gas to
Piedmont at its city gate shall include the total delivered cost of gas to
Piedmont at its city gate, including, but not limited to all commodity charges,
demand charges, capacity charges, customer charges, standby charges, gas
inventory charges, minimum bill charges, minimum take charges, take-or-pay
charges, take-and-pay charges, storage charges, service fees and transportation
charges and any other charges of any kind whatsoever which are incurred by
Piedmont in connection with the purchase, storage or transportation of volumes
of gas by Piedmont.” The Commission finds and concludes that this agreement
reflects a proper definition of "City Gate Delivered Cost of Gas."

The evidence supporting these findings is contained in the testimony of
Ann H. Boggs, for Piedmont, and Eugene H. Curtis, for the Public Staff, and the
Stipulations. Piedmont and the Public Staff proposed different definitions for
"City Gate Delivered Cost of Gas"; however, they agreed on the definition
adopted by the Commission. No other party offered any evidence on this issue.

5. Definition of "Demand Charges and Storage Charges."

The Commission finds and concludes that the following definition as set
forth in the Stipulations is appropriate:

“Demand Charges and Storage Charges" will be defined to mean
#all charges for the purchase of gas or transportation of
system gas which are not based on the volume of gas actually
purchased or transported by the Company."

In adopting this definition, the Commission notes that Piedmont and the
Public Staff have agreed in the Stipulations that (1) the above definition
shall include, but not be limited to, all charges based on Piedmont's right to
demand gas on a peak (daily, monthly or annual) basis and gas charges
designated by the seller or transporter of gas as demand charges, capacity
charges, customer charges, standby charges, gas investory charges, minimum bill
charges, minimum take charges and reservation charges and (2) that the
allocation of Demand Charges and Storage Charges shall remain at 78.00% until
changed in a general rate proceeding under G.S. 62~137.

The evidence supporting this finding is contained in the testimony of Ann
H. Boggs, for Piedmont, and Eugene H. Curtis, for the Public Staff, and the
Stipulations. No party offered any evidence in opposition to this definition.
The 78.00% allocation percentage was adopted by the Commission in Piedmont’s
last general rate case, and the Commission finds that it is appropriate to
retain this allocation percentage until it is changed in a future general rate
proceeding.
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6. Definition of "PGA Clause." '

The Commission finds and concludes that the following definition as set
forth in the Stipulations is appropriate:

"PGA -Clause" will be defined to mean "this Purchased Gas
Adjustment Clause."

The evidence supporting this finding is contained in the testimony of Ann
H. Boggs, for Piedmont, and Eugene H. Curtis, for the Public Staff, and the
Stipulations. No party offered any evidence in opposition to this definition.

7. Section II A of the PGA Clause.

The Commission finds and concludes that the following language should be
added to Section II A of the PGA Clause filed by Piedmont:

The Benchmark Commodity Cost of Gas will not be set above $3.4909
without a Commission order issued in a general rate proceeding
under G.S. 62-137 or in a proceeding under G.S. 62-133(f);
provided, however, that Piedmont may file for an increase in the
Benchmark Commodity Cost of Gas in any manner authorized by law.

The evidence supporting this finding is contained in the testimony of John
H. Maxheim, Ware F. Schiefer and Ann H. Boggs, for Piedmont, and Eugene H.
Curtis, for the Public Staff, the various Orders in Docket Nos. G-9, Sub 278,
Sub 289, Sub 291 and Sub 296, referred to above and the Stipulations. The
reasons which support our adoption of this language are set forth above.

8. Section II B

The Commission has added language to the first paragraph of Section II B
and to the introductory language of Sections II B 1 and II B 2 in order to
clarify that sales rate changes shall be made only following 14 days notice to
the Commission, during which time the Commission may suspend the proposed rate
changes and schedule a hearing. Although this language was not in the
Stipulations, the Commission finds and concludes that such language is
appropriate, just and reasonable, and consistent with the intent of the
Purchased Gas Adjustment Clause.

8. Transportation Volumes in Commodity Formula.

The Commission finds and concludes that transportation volumes should be
exciuded from both the numerator and the denominator of the formula for
computing the per-dekatherm increase or decrease for changes in Commodity and
Other Charges. The evidence supporting this finding is contained in the
testimony of Ann H. Boggs, for Piedmont, and Eugene H. Curtis, for the Public
Staff, and the Stipulations.

10.  Section II D.
The Commission finds and concludes that Section II D of Piedmont's

proposed PGA Clause should be amended to substitute the phrase "any interested
person may propose" for the phrase "the Company may use."” The evidence
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supporting this finding is contained in the testimony of Ann H. Boggs, for
Piedmont, and Eugene H. Curtis, for the Public Staff, and the Stipulations. No
party opposed this amendment, and the amendment will permit any interested
person to propose a different method for Piedmont to reflect its actual cost of
gas in its rates. Any such proposed method will be subject to approval of the
Commission and will apply prospectively.

11. Section III.

The Commission finds and concludes that the following language should be
added to Section III of Piedmont's PGA Clause:

If Piedmont should negotiate rates for any purpose other than for
the purpose of meeting competition from alternate fuel, Piedmont
shall file a report with the Commission stating the reason for any
such negotiation. Such reports shall be filed within 30 days
after the month in which the negotiation took place.

In addition, the Commission finds and concludes that Piedmont should file
revised tariffs within five days of the date of this Order to provide for any
such negotiations.

The evidence supporting this finding is contained in the testimony of
Eugene H. Curtis, for the Public Staff, and the Stipulations. The addition of
this language will provide the Commission with information to enable it to
monitor any such negotiations.

12.  Additional Pipeline Capacity. -

The Commission finds and concludes that Piedmont should not file under the
PGA Clause to recover changes in Demand Charges and Storage Charges 1in
connection with additional pipeline capacity except that Piedmont may file
under the PGA Clause to recover North Carolina's portion of (a) the demand
charges on the first 10,833 dekatherms per day of gas purchased from Columbia
under Columbia's Rate Schedule CDS (or successor rate schedule) and the demand
charges on the first 14,167 dekatherms per day of gas purchased from Columbia
under Columbia's WS Rate Schedule (or successor) and (b) one-half of any
charges payable to Transco in connection with the "Southern Expansion” project.
When the volumes of gas provided by the Cabot contract are replaced, Piedmont
may recover 50% of the additional demand charges for the new supplies (or, in
the case of the Southern Expansion project, 50% of all Transco charges) after
deducting the replaced Cabot demand. If the volumes of gas provided by the
Cabot contract are not replaced by November 1, 1990, Piedmont will" stop
recovering $585,000 (the Cabot demand approved in Docket No. G-9, Sub 278) on
January 1, 1891, and will stop recovering $39,000 (the Cabot demand increase
included in Docket No. G-9, Sub 296) on November 1, 1990.

Piedmont may file under the PGA Clause to reflect changes in Demand
Charges and Storage Charges in connection with existing pipeline capacity
provided that such changes do not result in Piedmont recovering Demand Charges
and Storage Charges in excess of the sum of (a) $22,716,534 (exclusive of PSP
Fixed Charges), as subsequently adjusted under the foregoing paragraph or as
otherwise adjusted in a lawful proceeding, and (b) any reductions in Commodity
and Other Charges below the 1level approved in Docket No. G-9, Sub 289.

197



GAS - RATES

Piedmont may, however, file to recover additional Demand Charges and Storage
Charges (whether or not relating to additional pipeline capacity) in a general
rate proceeding under G.S. 62-137 or under any other statute which may permit
Piedmont to seek the recovery of such additional Demand Charges and Storage
Charges.

The evidence supporting this finding is contained in the testimony of Ware
F. Schiefer, for Piedmont, the testimony of Eugene H. Curtis, for the Public
Staff, and the Stipulations. The Commission's reasons for adopting this
finding are set forth above.

13. Section V, First Sentence.

~ The Commission finds and concludes that the first sentence of the Section
V of Piedmont's PGA Clause titled "Other" should be changed to read .as follows:

Cost of gas changes not tracked concurrently shall be
recorded in the Company's Deferred Account No. 253.

The evidence supporting this finding is contained in the testimony of Ann
H. Boggs, for Piedmont, the testimony of Eugene H. Curtis, for the Public
Staff, and the Stipulations. This change is simply for clarification.

14.  Section V, Last Paragraph

The Commission finds and concludes that the last paragraph of the PGA
Clause shall read as follows:

The Company shall file with the Commission (with a copy to
the Public Staff) a complete monthly accounting of computations
under this PGA Clause, including all supporting workpapers,
Journal entries, etc. All such computations shall be deemed to
be in compliance with this PGA Clause unless within 60 days of
such filing the Commission or the Public Staff notifies the
Company that the computations may not be in compliance; provided,
however, that if the Commission or the Public Staff requests
additional information reasonably required to evaluate such
filing, the running of the 60 day period will be suspended for
the number of days taken by Piedmont to provide the additional
information.

The evidence supporting this finding is contained in the testimony of Ann
H. Boggs, for Piedmont, the testimony of Eugene H. Curtis and William W.
Winters, for the Public Staff, and the Stipulations. The purpose of this
provision- is to provide the Commission and the Public Staff with the
information to monitor the operations of the procedures approved herein, to
provide the Commission and the Public Staff sufficient time to evaluate such
information and to provide Piedmont with certainty as to the appropriateness of
its rates.

15. Additional Decrement in Rates.

~ The Commission finds and concludes that it is appropriate for Piedmont to
increase the decrement in 1its present billed rates by $.25 per dekatherm
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beginning with the date of this Order. The evidence supporting this finding is
contained in the testimony of Ware F. Schiefer, for Piedmont, the testimony of
Eugene H. Curtis and William W. Winters, for the Public Staff, and the
Stipulations. The evidence reflects that at the time of the hear1ng Piedmont
had in excess of $20 million in its deferred account. The Commission finds
that it is appropriate to increase the current decrement in Piedmont's rates to
reduce this balance.

16.  Section V, Second Paragraph.

The Commission finds and concludes that the entire second paragraph of the
section entitied "Other" of Piedmont’'s proposed PGA clause should be deleted.
The evidence supporting this finding is contained in the testimony of John H.
Maxheim and Ware F. Schiefer, for Piedmont, the testimony of Eugene H. Curtis
and William W. Winters, for the Public Staff, and the Stipulations. The
language which is to be deleted simply sets forth the original intent of
Piedmont as to the PGA Clause and does not add anything to its meaning. No
party opposed the deletion of this paragraph.

17.  Definition .of "Margin".

The Commission finds and concludes that, as used in the PGA Clause,
"Margin" should be defined to mean:

the filed tariff rate per unit of gas of a customer (exclusive of

sales tax), less gross receipts tax, less the cost per unit of -
gas as determined in the Company's last general rate case or

Purchased Gas Adjustment proceeding, adjusted for any temporary

decrements or increments in the filed tariff rate.

The evidence supporting this finding is contained in the testimony of Ann
H. Boggs, for Piedmont, the testimony of Eugene H. Curtis, for the Public
Staff, and the Stipulations.

18.  Refund of Commodity Savings.

The Commission finds and concludes that commodity savings in the deferred
account shall be refunded only to sales customers. The evidence supporting
this finding is contained in the testimony of Ann H. Boggs, for Piedmont, the
testimony of Eugene H. Curtis, for the Public Staff, and the Stipulations.
Commodity savings result from the purchase of gas for sales customers;
therefore, the Commission finds that it is appropriate to refund these savings
to the customers who paid the charges.

19.  Deferred Account Accounting.

The Commission finds and concludes that Piedmont should separately account
in its deferred account for (a) Demand and Storage Charges and (b) Commodity
Charges. The evidence supporting this finding is contained in the testimony of
Ann H. Boggs, for Piedmont, the testimony of Eugene H. Curtis, for the Public
Staff, and the Stipulations. The Commission finds that the accounting
procedures approved herein will make it easier to identify separately these
charges.
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20. Inventory Appreciation/Depreciation

The Commission finds and concludes that Piedmont has made the appropriate
entries to the deferred account to record the necessary adjustments relating to
inventory for the period of November 1, 1988, through April 30, 1989. The
evidence supporting this finding is found in the testimony of William W.
Winters. Piedmont agreed to withdraw its request for the inclusion of carrying
charges on gas in inventory and the inclusion of uncollectibles in the
inventory appreciation calculation; therefore, it dis unnecessary for the
Commission to make any findings on these two issues.

21.  Schedule "C".

The Commission finds and concludes that the use of "Schedule C" is no
longer required as a result of the procedures approved herein. The evidence
supporting this finding is contained in the testimony of Ann H. Boggs.
Schedule C was used to account for differences in the wholesale cost of gas
between Transco and SCPL. Under the procedures approved herein, Piedmont will
compare its actual cost of gas against a single benchmark cost of gas rather
than against Transco's CD-2 rate, thereby eliminating the need to account for
differences in the mix of gas purchased by Piedmont from Transco and SCPL.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 17

Piedmont has agreed to remain neutral on the issue of whether adjustments
to fixed costs should apply to all customers or just firm customers (Rates 101,
102, and 103). CUCA has argued that such adjustments should apply just to firm
customers, although they did not present a witness or any evidence on this
issue. Public Staff witness Curtis recommended that such adjustments be
recovered over all volumes for the following reasons:

1. The fixed charges for Interim Firm Service (IFS) and Firm
Transportat1on (FT) -~ which replace Transco's D-1 and D-2 service -- are
costs associated with getting cheaper gas to all of Piedmont's customers
(including transportation customers). In other words, Piedmont incurs
these costs to serve industrial customers as well as high priority
customers, so they should share in paying them.

2. The Commission's. Order in Piedmont's 1last Purchased Gas Adjustment
(PGA) filing 1in G-9, Sub 296, allocated the fixed charges over all
customers. This Order allocated the new IFS and FT fixed charges and
excluded the D-1 and D-2 demand charges. .
3. Negotiations have diminished, so it 1is more feasibler to pass
increases on to the industrial market.

4. Other LDCs in the state are passing these fixed charges on to all
customers. The treatment of such costs in the same manner for Piedmont
would result in consistent treatment among the LCDs.

The Commission adopts the recommendation of the Public Staff on this issue
for the reasons stated by witness Curtis.
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EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 18

This finding of fact flows logically from the Commission's Finding of Fact
No. 17 and the Evidence and Conclusions for Finding of Fact No. 17, as agreed
to by witnesses for the Public Staff and Piedmont.

EVIDENCE AND CONCLUSIONS FOR FINDING OF FACT NO. 19

This finding simply states the Commission's authority to review gas cost
recovery procedures for public utilities.

IT IS, THEREFORE, ORDERED as follows:

1. That the "Piedmont Natural Gas Company - North Carolina Purchased Gas
Adjustment Clause" attached to this Order be, and hereby is, approved.

2. That Piedmont shall file appropriate tariffs in accordance with the
provisions of this Order within 5 days from the effective date of this Order.

3. That the interim procedures approved by the Commission Order dated
May 3, 1989, in Docket Nos. G-9, Sub 289 and 291, are approved for the period
beginning April 1, 1989, and ending on the effective date of this Order, at
which time the procedures approved herein shall become effective.

ISSUED BY ORDER OF THE COMMISSION.
This the 13th day of February 1990.
NORTH CAROLINA UTILITIES COMMISSION
(SEAL) Sandra J. Webster, Chief Clerk

Commissioners Tate and Hughes dissent.

APPENDIX A
PIEDMONT NATURAL GAS COMPANY
NORTH CAROLINA PURCHASED GAS ADJUSTMENT CLAUSE

I. Definitions.
As used herein,

"Benchmark Commodity Cost of Gas" shall mean the Company's estimate of the
City Gate Delivered Cost of Gas for long-term gas supplies, excluding
Demand Charges and Storage Charges. Subject to the limitations contained
in Section II A, the Benchmark Commodity Cost of Gas (initially $2.5291)
‘may be amended from time to time as provided in Section II 8.

UCity Gate Delivered Cost of Gas" shall mean the total delivered cost of
gas to Piedmont at its city gate.

“Commodity and Other Charges" shall mean all charges for the purchase of

gas or for the transportation of gas other than Demand Charges and Storage
Charges.
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"Demand Charges and Storage Charges" shall mean all charges for the
purchase of gas or the transportation of system gas which are not based on
the volume of gas actually purchased or transported by the Company.

t

"Established Rates" shall have the meaning assigned to said term by G.S.
62-132 and the decision of the North Carolina Supreme Court in Utilities
Commission v. Edmisten, 291 N.C. 327, 230 S.E.2d 651 (1976).

"Margin" shall mean the filed tariff rate per unit of gas of a customer
(exclusive of sales tax), less gross receipts tax, less the cost per unit
of gas as determined in  the Company's last general rate case or Purchased
Gas Adjustment proceeding, adjusted for any temporary decrements or
increments in the filed tariff rate.

YPGA Clause" shall mean this Purchased Gas Adjustment Clause.

Rate Adjustments Under PGA Clause.

A. Established Rates.

Any rate changes pursuant to this PGA Clause shall be implemented
through either an increment or a decrement in the Company's Established
Rates or through an adjustment of any such increment or decrement. The
Company's Established Rates shall not change as a result of any such
increments or decrements. The rates paid by the Company's customers shall
be the Established Rates plus all such increments and less all such
decrements.

The Benchmark Commadity Cost of Gas will not be set above $3.4909
without a Commissjon Urder 1ssued 1n a general rate proceeding under G.o.
£2-137 Or in_a proceeding under G.S. EFIE‘(TWETIHE._I%WW

egmont ma € TOor an increase 1n the Benchmark Lommogitly LOSt Of Gas
Tﬁ'3ﬁI'ﬁEﬁﬁéF'EﬁfﬁEFTiEﬂ'ﬁi‘Tﬁw.

B. Sales Rates.

In the event the Company anticipates a change in its "City Gate
Delivered Cost of-Gas," the Company may file revised tariffs in order to
increase or decrease its rates to its customers as hereinafter provided.
Such revised tariffs shall become effective no sooner than 14 days after
their being filed with the Commission, and the Commission may, at any time
before the revised tariffs become effective, suspend the operation thereof
and enter upon a hearing.

1. Demand Charges and Storage Charges.

Whenever the Company anticipates a change in the "Demand Charges"
paid by the Company in connection with the purchase of gas or in
connection with the transportation of gas purchased by the Company for its
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system sales or in the "Storage Charges,"” the Company may (as hereinabove
provided) change its rates to customers under all Rate Schedules by an
amount computed as follows:

(Total Anticipated Demand Charges and

Storage Charges - Prior Demand Charges and

Storage Charges) + Gross Receipts Taxes X

NC Portion*

= Increase (Decrease)
Per Unit

A11 Sales and Transportation Volumes*
*Established by the Commission in the last general rate case

Piedmont will not file under the PGA Clause to recover changes in
Demand Charges and Storage Charges in connection with additional pipeline
capacity except that Piedmont may file under the PGA Clause to recover
North Carolina's portion of (a)' the demand charges on the first 10,833
dekatherms per day of gas purchased from Columbia Gas Transmission
Corporation (Columbja) under Columbia's Rate Schedule CDS (or successor
rate schedule) and the demand charges on the first 14,167 dekatherms per
day of gas purchased from Columbia under Columbia's WS Rate Schedule (or
successor) (which CDS and WS gas was purchased to replace Piedmont's
contract with South Carolina Pipeline Corporation) and (b) one-half of any
charges payable to Transco in connection with the "Southern Expansion"
project (which under a modified-fixed-variable type of rate design would
be more properly assigned to the commodity component of the rate). When
the volumes of gas provided by the Cabot contract are replaced, Piedmont
will-recover 50% of the total demand charges for the new supplies (or in
the case of the Southern Expansion project 50% of ail Transco charges)
after deducting the replaced Cabot demand. If the volumes of gas provided
by the Cabot contract are not replaced by November 1, 1990, Piedmont wiil
stop recovering $585,000 (the demand approved in Docket No. G-9, Sub 278)
on January 1, 1991, and will stop recovering $39,000 (the demand increase
included in Docket No. G-9, Sub 296) on November 1, 1990. Piedmont may
file under the PGA Clause to reflect changes in Demand Charges and Storage
Charges in connection with existing pipeline capacity provided that such
changes do not result in Piedmont recovering Demand Charges and Storage
Charges in excess of the sum of (a) $22,716,534 (exclusive of PSP Fixed
Charges), as subsequently adjusted under the foregoing sentence or as
otherwise adjusted in a lawful proceeding, and (b) any reductions in
Commodity and Other Charges below the level approved in Docket No. G-9,
Sub 289. Pjedmont may, however, file to recover additional Demand Charges
and Storage Charges (whether or not relating to additional pipeline
capacity) in a general rate proceeding under G.S. 62-137 or under any
other statute which may permit Piedmont to seek the recovery -of such
additional Demand Charges and Storage Charges.
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2. Commodity and Other Charges.

Whenever the Benchmark Commodity Cost of Gas is changed, the Company
may (as hereinabove provided) change the rates to its customers purchasing
gas under all of its sales rate schedules by an amount computed as
follows:

Volumes of gas purchased x
(New Benchmark Commodity Cost of Gas
- 01d Benchmark Commodity Cost of Gas)
+ Gross Receipts Taxes X
NC Portion*

= Increase (Decrease)
Per Unit

Volumes of gas purchased

(1ess Company Use* and

Unaccounted For*) X NC Portion*

*XEstablished by the Commission in the last general rate case

C. Transportation Rate.

The firm and/or interruptible transportation rate shall be computed
on a per unit basis by subtracting the per unit "Commodity and Other
Charges" and applicable gross receipts taxes included in the applicable
firm or interruptible sales rate schedule from the applicabie firm or
interruptible rate schedule. Deferred account increments or decrements
shall not apply to transportation rates unless the Commission specifically
directs otherwise.

D. Other Changes in Purchased Gas Costs.

The purpose of this Purchased Gas Adjustment provision is to permit
the Company to reflect the Company's actual cost of gas in its rates to
customers. If, at any time, it should appear that the computations
required under this provision do not accomplish that purpose, any

interested person may propose a different method to compute changes in 1ts
rates; nowever, any such changes shall require approval by the Commission.

Industrial Sales Program.

The Company 1is permitted to negotiate rates to certain industrial
customers when necessary or appropriate to meet the prices of competitive
fuels or otherwise to avoid the loss of sales to these customers. To
permit the Company to make sales to these customers without suffering a
loss of margin, the Company shall record the sales and transportation
negotiated losses in the deferred account. If Piedmont should negotiate
rates for any purpose other than for the purpose of meeting competition
from alternate fuel, Piedmont shall file a report with the Commission
stating the reason for any such negotiation. Such reports shall be filed
within 30 days after the month in which the negotiation took place.
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IV. True-up of Gas Costs.

A.  Demand Charges and Storage Charges.

On a monthly basis, the Company shall determine the difference
between (a) the aggregate monthly portion of annual Demand Charges and
Storage Charges included in The Company s most recently approved PGA and
(b) the Company's actual monthly portion of annual Demand. Charges and
Storage Charges. This difTerence snhall bpe recorded in the Company's
Deferred Account No. 253. The percentage allocation to North Carolina
will be the percentage established in the Company's last rate case.

B. Commodity and Other Charges.

On a monthly basis, the Company shall determine with respect to gas
sold during the month the per unit difference between (a) the Commodity
Cost of Gas included in the Company's most recently approved PGA
(currently $3.4524) and (b) the actual Commodity and Other Charges. This
difference shall be recorded in the Company's Deferred Account No. 253.

C. Supplier Refunds and Direct Bills.

In the event the Company receives supplier refunds or direct bills
with respect to gas previously purchased, the amounts of such supplier
refunds or direct bills will be recorded in Deferred Account No. 253.

V. Other

Cost of gas changes not tracked concurrently shail be recorded in the
Company's Deferred Account No. 253.

Gas inventories shall be recorded at actual cost and the difference
in that cost and the costs last approved under Section II B 2 above shall
be recorded in the deferred account when the gas” is withdrawn from
inventory. Capitalized fixed costs shall be separately identified and
shall not be subject to adjustment for rate changes ocurring between the
time capitalized and expensed.

The Company shall file with the Commission (with a copy to the Public
Staff) a complete monthly accounting of computations under this PGA Clause,
including all supporting workpapers, journal entries, etc. A1l  such
computations shall be deemed to be in compliance with this PGA Clause unless
within 60 days of such filing the Commission or the Public Staff notifies the
Company that the computations may not be in compliance; provided, however, that
if the Commission or the Public Staff requests additional information
reasonably required to evaluate such filing, the running of the 60 day period
will be suspended for the number of days taken by Piedmont to provide the
additional information.

COMMISSIONERS CHARLES H. HUGHES AND SARAH LINDSAY TATE, DISSENTING. We
respectfully dissent from the decision of the Majority to approve the
Stipulations filed in these dockets by Piedmont Natural Gas Company, Inc., and
the Public Staff. Approval of the Stipulations 1is in excess of the
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Commission's statutory authority as set forth in Chapter 62 of the North
Carolina General Statutes. We specifically object to those portions of
Piedmont’s proposal which would authorize the Company to recover fluctuating
demand and storage charges, including a true-up of such charges, outside of a
general rate case or a G.S. 62-133(f) proceeding. The Majority Order, which
consists of 22 pages, fails to even mention, much less address, the merits of
the legal issues raised in this dissent. In our opinion, the Majority Order is
fatally defective and utterly devoid of legal justification.

Piedmont has petitioned in Docket No. G-9, Sub 291, for an amendment to
its "Spot Savings Program." The “Spot Savings Program" was initially approved
in Docket No. G-9, Sub 257, on October 29, 1985, to allocate the benefits of
gas purchases at prices below Transco's CD-2 rate among Piedmont's customers.
The intent of the Order was to allow Piedmont to offset negotiated sales losses
with gas cost savings while preserving the remaining savings for refund to
customers. Those procedures were subsequently incorporated in and continued by
the C?mmission's Order in Piedmont's last general rate case in Docket No. G-9,
Sub 278.

The amended procedures now being proposed by Piedmont would set up a new
way of tracking gas costs. Piedmont calls the new method its "North Carolina
Purchased Gas Adjustment Clause." The term “purchased gas adjustment" (PGA)
has been used in the past to refer to the procedures under G.S. 62-133(f) and
NGUC Rule R1-17(g) for rolling natural gas wholesale price increases or
decreases into retail rates. Although Piedmont's current proposal has the same
name of '"purchased gas adjustment," it is a new procedure that is different
from--and not authorized by--G.S$. 62-133(f) and Rule R1-17(g).

G6.S. (62-133 provides that natural gas utility rates may be fixed through
either a general rate case or a PGA. In additien, the North Carolina Supreme
Court recently held that the Commission possesses the necessary statutory
authority to change rates for public utilities in rulemaking proceedings in

special circumstances. State ex. rel, Utilities Commission v. Nantahala
Power and Light Company, _ ™ N.C. _'Cﬂ'_ﬁmg_fi_d'!-_bo 11ed rebruary

No other provision in the statutes 3TTows a change that affects a broad’ part of
a utility's rate structure. Any change in gas costs obviously affects a broad
part of the rate structure. Since this 1is not a rulemaking proceeding
authorized by the Supreme Court opinion in the Nantahala case, changes of the
nature proposed by Piedmont may only be implemented either by means of a G.S.
62-133 general rate case or a G.S. 62-133(f) PGA.

New costs which cannot be recovered through a G.S. 62-133(f) procedure can
only be added to rates through a general rate case. The case of State.ex rel.
Utilities Commission v. CF Industries, Inc., 39 N.C. App. 477, cert. denied,
Z97 WU T80 (19797, he1d That ThcTeased TBits attributable to NCNG's increase
Tn its 'storage service under a contract with Washington Storage Service could
not be- recovered through a G.S. 62-133(f) PGA. The North Carolina Court of
Appeals stated that:

The purpose of "G.S. 62-133(f) 1is to allow the retailer to
automatically pass on to the consumer changes in the wholesale cost
of  the  natural gas, over which neither the retailer nor the
Utilities Commission has contrGl

. —NCNG _argues that the
storage service charge 1s a “wﬁo]esale cost" that it "must incur in
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order to obtain supplies of gas that are adequate to fill the needs
of its customers." [I]Jt is clear that the decision to increase
storage capacity represents a discretionary determination on the part
of NCNG and is not a change in the wholesale cost of the gas supplies
beyond the retailer's control. Any dincrease in the retail rates
attributable to charges by a wholesale of natural gas for storage
capacity must be apportioned in a general rate case pursuant to
S. § 62-133¢aY through (e).

We hold that the Utilities Commission acted in excess of its
statutory authority when it permitted NCNG to pass on” additional
costs resulting solely from anm increase in storage capacity without
complying with the statutory procedures required for a general rate
case.

Id. at 479 (emphasis added). Where a new cost of service cannot be recovered
Through a G.S. 62-133(f) proceeding, the CF Industries case indicates that such
cost can be included in rates only by "complying with the statutory procedures
required for a general rate case.”

The same is true of a formula or mechanism for tracking changes in costs.
The case of State ex rel. Utilities Commission v. Edmisten, 291 N.C. 327
(1976), affirméd the 1egality or a mechanism tor traCking CPEL's fossil fuel
costs. The fossil fuel adjustment clause was approved in conjunction with a
general rate case and upheld on appeal on that basis. The Supreme Court held,
"The clause itself when approved becomes part of the pub]]shed schedule.” Id.
at 340. Thus, it was a part of the Company's "established® rates.
Furthermore, the Court stated that:

While the clause does indeed isolate for special treatment only
one element of the utility's cost, it was here approved only as an
adjunct, or rider, to the utility's other general rate Schedules
which fﬁe Tommission had simultaneous!y under consideration. The
TommIssion approved the clause not as an Jsolated event but as a

rider to general rate schedules in which all elements of cost were
duly considered.

Id (emphasis in original). The Court noted that approval of a fossil fue]
adjustment clause was appropriate "under the circumstances of this case"--which
was a general rate case pursuant to G.S. 62-133(a) through (e), and that, "In
performing its duty the Commission must follow General Statute 62-133 upon
which this Court has expounded many times. “ Id. at 345.

Piedmont's petition in G-9, Sub 291, to amend its "Spot Savings Program"
is not a G.S. 62-133(f) purchased gas adJustment proceeding, a general rate
case, or a rulemaking. For that reason, the changes proposed by Piedmont
cannot lawfully be made in this Proceed1ng to the extent they significantly
change the "Sport Savings Program' formula established as a part of Piedmont's
rate structure in its last general rate case. This case clearly illustrates
the need for legislative changes, particularly to G.S. 62-133(f), in order to
reflect the realities of today's natural gas policies, practices, and
procedures as they affect the recovery and ratemaking treatment of natural gas
costs, including commodity, demand, and storage charges.
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For all of the reasons set forth above, we dissent from the Order entered
by the Majority which approves, in toto, the Stipulations filed by Piedmont and

the Public Staff.
Charles H. Hughes, Commissioner

Sarah Lindsay Tate, Commissioner
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DOCKET NO. G-9, SUB 295
BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Application of Piedmont Natural Gas Company, ) ORDER APPROVING TARIFFS
Inc., for Approval of Tariffs )

HEARD IN: Commission Hearing Room 2115, Dobbs Building, Raleigh, North
Carolina, on Tuesday, February 6, 1990

BEFORE:  Commissioner Ruth E. Cook, Presiding; and Commissioners Sarah Lindsay
Tate and J. A. Wright

APPEARANCES:
For the Applicant:

Jerry W. Amos, Brooks, Pierce, McLendon, Humphrey & Leonard,
Attorneys at Law, Post Office Drawer U, Greensboro, North Carolina
27402

For the Public Staff:

Antoinette R. Wike, Chief Counsel, Public Staff-North Carolina
Utilities Commission, Post Office Box 29520, Raleigh, North Carolina
27626-0520 ’

For Carolina Utility Customers Association, Inc.:

Theodore C. Brown, Jr., Attorney at Law, Post Office Box 12547,
Raleigh, North Carolina 27605

BY THE COMMISSION: This matter comes before the Commission upon
application of Piedmont Natural Gas Company, Inc. (Piedmont) wherein Piedmont
seeks to revise certain language in its tariffs. The revised tariffs were
originally filed on February 10, 1989, to comply with the Commission's Final
Order in Docket No. G-9, Sub 278, issued February 8, 1989. On March 22, 1989,
the Commission found that certain portions of the modified tariff language were
not specifically authorized by the February 8, 1989 Order. Therefore, the
Commission rejected those modifications without prejudice to Piedmont’s right
to refile the proposed language modifications in a separate docket.

Piedmont refiled the revised tariffs in this docket on September 28, 1989.
At the Regular Commission Staff Conference held on October 23, 1989, the Public
Staff recommended approval of all of the modified tariff language; however, the
PubTic Staff objected to one sentence on the back of each of Piedmont's tariffs
which has been in those tariffs for many years. In addition, the Carolina
Utility Customers Association (CUCA) stated that it did not understand all of
the tariff changes and requested that the Commission set the matter for
hearing.

On November 8, 1989, the Commission issued an Order setting this matter
for hearing on February 6, 1990. In that Order, the Commission required
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Piedmont to file testimony on or before December 20, 1989, and permitted all
other parties to file testimony on or before January 12, 1990. Testimony was
thereafter filed by Piedmont and the Public Staff. The Public Staff
subsequently advised the Commission that Piedmont had agreed to withdraw the
tariff language which the Public Staff had objected to and that the Public
Staff was withdrawing its testimony. CUCA did not file any testimony or
exhibits.

At the hearing held on February 6, 1990, Ware F. Schiefer presented
testimony on behalf of Piedmont. No other party offered testimony.

Proposed Amendments to A1l Rate Schedules

Piedmont proposes to amend all of its tariffs as follows:

1. Piedmont proposes to change the docket number, the issuance date
and the effective date of each tariff to reflect the action taken by the
Commission in this docket.

2. In paragraph 1 on the back page of each tariff, Piedmont
proposes to change the word "rates" to "rules" to change a typographical
error that appears in the current tariffs.

3. Piedmont has eliminated paragraph 4 from each of the tariffs
(except Rate Schedule 113 which did not contained this paragraph).
Paragraph 4 was inserted in the tariffs at a time when Piedmont had to
restrict the addition of new customers, due to the curtailment of gas
supplies. Those restrictions no long apply.

No party opposed these changes, and the Commission finds that they are
appropriate and should be approved to reflect the proper docket number and
date, to correct a typographical error and to remove restrictions which no
longer apply.

Proposed Deletion of Rate Schedule 102A

Piedmont proposes to delete Rate Schedule 102A. This rate schedule was
adopted to comply with the incremental pricing provisions of the Natural Gas
Policy Act, and those provisions have been repealed.

No party opposed the deletion of this rate schedule, and the Commission
finds that Rate Schedule 102A no longer serves any useful purpose in view of
the repeal of the incremental pricing provisions of the Natural Gas Policy Act.

Proposed Amendments to Rate Schedules 102, 102B and 102C

Piedmont is proposing several changes 1in Rate Schedules 102, 1028 and
102C. Piedmont proposes to amend the "Applicability and Character of Service"
paragraph of these rate schedules to change the maximum usage from less than 50
dekatherms per day to not more than 1,500 dekatherms per month. Mr. Schiefer
testified that meters are read om a monthly (and not on a daily basis); and
therefore, this change will reflect the way this requirement is actually
applied. On cross-examination, Mr. Schiefer testified that this change would
not affect any customer. No evidence was offered to the contrary. Therefore,
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the Commission finds that the tariff language should be amended as requested to
conform to the way Piedmont actually applies the tariffs.

Piedmont also proposes to make a minor wording change in the paragraph
entitled "Unauthorized Gas" to make it clearer, to change the title of Rate
Schedule 102B to 102A and to change the title of Rate Schedule 102C to Rate
Schedule 102B. No party opposed these changes to Rate Schedules 102, 102B and
102C, and the Commission finds that they are proper and should be approved to
make the "Unauthorized Gas" paragraph clearer and to reflect the deletion of
former Rate Schedule 102A.

Proposed Amendments to Rate Schedule 103

Piedmont proposes the following changes and amendments to Rate Schedule
103:

1. Piedmont proposes to change the title from "Process Gas Service"
to "Large General Service."

2. Piedmont proposes to amend the "Applicability and Character of
Service" paragraph to change the minimum usage from in excess of 50
dekatherms per day to in excess of 1,500 dekatherms per month. Piedmont
has also deleted the reference to "industrial" customers in this paragraph
since the schedule is applicable to all customers who meet the minimum
usage requirement.

3. Pijedmont made the same change in the "Unauthorized Gas"
paragraph described with reference to Rate Schedule 102.

The Commission finds that the proposed changes to Rate Schedule 103 are
appropriate and should be approved. The new title of Rate Schedule 103 is a
better description of the schedule since the schedule is not 1imited to process
gas users. As explained in reference to Rate Schedule 102, Piedmont reads
meters on a monthly basis (and not on a daily basis), and the proposed change
in the minimum usage requirement from 50 dekatherms per day to 1,500 dekatherms
per month will reflect the way this requirement is actually applied. As
explained in reference to Rate Schedule 102, the change to the '"Unauthorized
Gas" paragraph will make it clearer.

Proposed Amendments to Rate Schedule 104

Piedmont proposes the following changes and amendments to Rate Schedule
104:

1. Piedmont proposes to change the title from "Large General
Service" to "Interruptible Service."

2.  Piedmont proposes to amend the "Applicability and Character of
Service" paragraph (a) to change the minimum usage from in excess of 50
dekatherms per day to in excess of 1,500 dekatherms per month, (b) to
delete the reference to "non-residential” customers in this paragraph, (c)
to add language to state that the 1,500 dekatherms per month minimum will
be adjusted for curtailment and cycle length, and (d) to delete the
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Tanguage which gives customers the automatic right to switch to Rate
Schedule 103.

3. Piedmont has rewritten the "Standby Fuel Capability" paragraph
to provide that customers must have in place an operational standby system
with sufficient alternative fuel to replace gas service for a reasonable
period of interruption.

4. Piedmont made the same change in the "Upauthorized Gas"
paragraph described with reference to Rate Schedule 102.

The Commission finds that all of the proposed changes are appropriate and
should be approved.

The change to the title was not -opposed and will more accurately reflect
the interruptible nature of the service rendered under this rate schedule.

As explained in reference to Rate Schedule 102, the proposed change in the
minimum usage requirement from 50 dekatherms per day to 1,500 dekatherms per
month will reflect the way this requirement is actually applied.

It is appropriate to delete the reference to "non-residential" customers
since the schedule is applicable to all customers who meet the minimum usage
requirement.

The addition of language to state that the 1,500 per month minimum will be
adjusted for curtailment and cycle length merely states Piedmont's current
practice of not penalizing customers for using less than the minimum amount due
to curtailment or a less than 30-day billing cycle.

The deletion of the l