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Implementation of the "Clean Smokestacks Act" 
  

A Report to the 
Environmental Review Commission and the 
Joint Legislative Utility Review Committee 

 
June 1, 2006 

 
 The General Assembly of North Carolina, Session 2001, passed Session 
Law 2002-4 also known as Senate Bill 1078. This legislation is titled ”An Act to Improve 
Air Quality in the State by Imposing Limits on the Emission of Certain Pollutants from 
Certain Facilities that Burn Coal to Generate Electricity and to Provide for Recovery by 
Electric Utilities of the Costs of Achieving Compliance with Those Limits" (“the Clean 
Smokestacks Act” or “the Act”).  The Clean Smokestacks Act, in Section 14, requires 
the Department of Environment and Natural Resources (“DENR”) and the 
Utilities Commission (“Commission”) to report annually, i.e., by June 1 of each year, on 
the implementation of the Act to the Environmental Review Commission and the 
Joint Legislative Utility Review Committee. 
 
 The Act, in Section 9, requires Duke Energy Carolinas, LLC (“Duke Energy”), and 
Progress Energy Carolinas, Inc. (“Progress Energy”) to submit annual reports to DENR 
and the Commission containing certain specified information.  Duke Energy and 
Progress Energy filed reports, with DENR and the Commission, by cover letters dated 
March 30, 2006.  Specifically, such reports were submitted in compliance with the 
requirements of G.S. 62-133.6(i).  Duke Energy’s and Progress Energy’s reports are 
attached, and made part of this report, as Attachments A and B, respectively. 
 

Additionally, by letter dated May 10, 2006, the Secretary of DENR wrote to the 
Commission stating that, pursuant to G.S. 62-133.6 (j), DENR has reviewed the 
information provided, and the submittals comply with the Act.  The Secretary further 
stated that the plans and schedules of the Companies appear adequate to achieve the 
emission limitations set out in G.S. 143-215.107D. 
 
 This report is presented to meet the reporting requirement of the Act pertaining to 
DENR and the Commission, as discussed above, and is submitted jointly by DENR and 
the Commission.  The report is structured to address the various actions that have 
occurred pursuant to the provisions of Sections 9, 10, 11, 12, and 13 of  the Act.  
Reports of actions under these Sections describe the extent of implementation of the 
Act to this date. 



 3

I. Section 9(c) of the Act, Codified as Section 62-133.6(c) of the North 
Carolina General Statutes 

  
 G.S. 62-133.6(c) provides:  The investor-owned public utilities shall file their 
compliance plans, including initial cost estimates, with the Commission and the 
Department of Environment and Natural Resources not later than 10 days after the date 
on which this section becomes effective. The Commission shall consult with the 
Secretary of Environment and Natural Resources and shall consider the advice of the 
Secretary as to whether an investor-owned public utility's proposed compliance plan is 
adequate to achieve the emissions limitations set out in G.S. 143-215.107D. 
 
 Status:  North Carolina’s investor-owned electric utilities, Progress Energy and 
Duke Energy, filed their initial compliance plans as required in June and July of 2002, 
respectively, in accordance with G.S. 62-133.6(c), Section 9(c) of Session Laws 2002-4, 
the Clean Smokestacks Act.  DENR reviewed this information and determined that the 
submittals comply with the Act and, as proposed, appear adequate to achieve the 
emission limitations set out in G.S. 143-215.107D. 
 
II. Section 9(i) of the Act, Codified as Section 62-133.6(i) of the North Carolina 

General Statutes 
 

 G.S. 62-133.6(i) provides:  An investor-owned public utility that is subject to the 
emissions limitations set out in G.S. 143-215.107D shall submit to the Commission and 
to the Department of Environment and Natural Resources on or before 1 April of each 
year a verified statement that contains all of the following [specified information]: 
  
 The following are the eleven subsections of G.S. 62-133.6(i) and the related 
responses from Progress Energy and Duke Energy for each subsection: 
 
 1. G.S. 62-133.6(i)(1) requires:  A detailed report on the investor-owned 
public utility's plans for meeting the emissions limitations set out in G.S. 143-215.107D. 
 
 Progress Energy Response:  "The initial plan for Progress Energy Carolinas, 
Inc. was submitted on July 29, 2002.  Appendix A [of the attached Progress Energy 
submittal dated March 30, 2006, i.e., Attachment B] contains an updated version of this 
plan, effective April 1, 2006."  
 
 Duke Energy Response:  "Exhibits A and B [of the attached Duke submittal 
dated March 30, 2006, i.e., Attachment A, outline the updated plan as of April 1, 2006,] 
. . . for technology selections by facility and unit, projected operational dates, expected 
emission rates, and the corresponding tons of emissions that demonstrate compliance 
with the provisions of G.S. 143-215.107D."  
 
 2. G.S. 62-133.6(i)(2) requires:  The actual environmental compliance 
costs incurred by the investor-owned public utility in the previous calendar year, 
including a description of the construction undertaken and completed during that year. 
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Summary of Progress Energy Report:  The actual environmental compliance 
costs (capital costs) incurred by Progress Energy in calendar year 2005 were 
$181.27 million.  Progress Energy performed a significant amount of work at the 
Asheville and Roxboro plants.  Progress Energy successfully placed the first wet 
scrubber in service on Asheville Unit 1 in November of 2005.  At the Roxboro plant, 
engineering, procurement, and construction began or continued for each of the four 
units.  At the Mayo, Lee, and Sutton plants, preliminary engineering, design, and 
procurement activities were initiated, however no construction activities commenced in 
2005.  
 
            Summary of Duke Energy Report:  The actual environmental compliance 
costs incurred by Duke Energy in calendar year 2005 were $346.42 million.  Significant 
construction occurred in 2005 at the Marshall Steam Station.  Construction activities 
included, but were not limited to: fabrication and installation of absorber outlet ducts and 
flue liners; site earthwork for the gypsum landfill; and completion of all remaining major 
building and equipment foundations, structural steel erection for duct supports, 
assembly of ball mills, recycle pumps, hydroclones, underground and aboveground 
piping, electrical work, installation of material handling equipment, and wastewater 
buildings.  At the Belews Creek Steam Station, the construction team was mobilized 
and initiated construction activities that resulted in completion of approximately 
10 percent of the project.  Approximately 20 percent of this project’s total costs was 
incurred during 2005.  
 
 For the remaining Steam Stations (Allen, Cliffside, Buck, Dan River, and 
Riverbend), the Company reported that costs were incurred for a variety of things such 
as project studies and investigations, engineering, equipment specifications 
development, equipment layout, contracting related costs, logistics, etc.   
 
 3. G.S. 62-133.6(i)(3) requires:  The amount of the investor-owned 
public utility's environmental compliance cost amortized in the previous calendar year. 
 

Summary of Progress Energy and Duke Energy Reports: Progress Energy 
amortized $147 million in 2005.  Duke Energy amortized $311.2 million in 2005.  As 
indicated in the June 1, 2005 report to the Environmental Review Commission and the 
Joint Legislative Utility Review Committee (“the June 1, 2005 report”), Progress Energy, 
in response to a data request submitted by the Commission, had projected that it would 
amortize $107 million of environmental compliance costs in 2005.  Also, as indicated in 
the June 1, 2005 report, Duke Energy, in response to a Commission data request, had 
projected that it would amortize $281 million of environmental compliance costs in 2005.  
 
 4. G.S. 62-133.6(i)(4) requires:  An estimate of the investor-owned 
public utility's environmental compliance costs and the basis for any revisions of those 
estimates when compared to the estimates submitted during the previous year. 
 

Summary of Progress Energy Report:  Progress Energy reported that its total 
estimated net capital costs (that is, excluding the portion for which the Power Agency is 
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responsible)  are currently projected to be between $1.1 billion and $1.4 billion, with the 
current point estimate being $1.36 billion.   In its 2005 report, Progress Energy, at that 
time, estimated its cost of compliance to be $895 million.  Therefore, its current estimate 
of $1.36 billion is $465 million, or 52 percent, higher than the cost estimate reported in 
2005. 

 
 The cost increases are due to several factors according to Progress Energy, 

including design changes such as the conversion of the Asheville scrubber from dry to 
wet and higher construction material prices (detailed in the attached Progress Energy 
report).  Additionally, Progress Energy indicated that it did not initially account for major 
costs associated with the wastewater treatment system in the initial plan, but is now 
including cost associated with wastewater processing. 

 
Progress Energy’s current cost estimate of $1.36 billion is $547 million, or 

67 percent, higher than the original 2002 cost estimate of $813 million. 
 
Summary of Duke Energy Report:  Duke Energy reported that its currently 

expected costs are less than the estimates provided in 2005.  More specifically, in its 
2006 report, the Company estimated its compliance costs to be $1.732 billion, as 
compared to the $1.742 billion reflected in its 2005 report, a decrease of $10 million, or 
0.6 percent (detailed in Exhibit C of Attachment A of the Duke Energy report).  As stated 
by Duke Energy, the reasons for this decrease were: “SNCR [Selective Non-Catalytic 
Reduction] Projects – In addition to the deletion of the Dan River Unit 3 SNCR project, 
refinement of the SNCR work scope at each location has resulted in a lower overall 
estimated cost.  The most significant change to this scope over the last year has been 
to remove the Riverbend central reagent (urea) distribution center scope of work and 
replace with individual station storage and dilution water equipment.” 

 
Duke Energy’s current cost estimate of $1.732 billion is $232 million, or 

15 percent, higher than the original 2002 cost estimate of $1.5 billion. 
 
 

 5. G.S. 62-133.6(i)(5) requires:  A description of all permits required in 
order to comply with the provisions of G.S. 143-215.107D for which the investor-owned 
public utility has applied and the status of those permits or permit applications. 
 

Progress Energy Response:   
Asheville Plant 
• Numerous soil erosion and sedimentation control plans have been approved 
• Authorization to Construct (ATC) the wastewater treatment system for the 

pretreatment of flue gas desulfurization wastewater was approved 
• ATC engineer’s certifications for pretreatment and constructed wetlands were 

submitted 
 

Roxboro Plant 
• An air permit for coal handling and limestone handling was issued 
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• Several soil erosion and sedimentation control plans have been approved 
• An Army Corps of Engineers’ permit and water quality certification to fill 

wetlands for gypsum storage area was received 
• A non-discharge permit for the wastewater treatment system was received 
• Authorization to Construct (ATC) the wastewater treatment system was 

approved 
• Letter to the Commission identifying work in the ash pond was approved 
 
Lee Plant 
• A Prevention of Significant Deterioration (PSD) air permit application for the 

installation of low NOx burners was submitted 
 
Sutton Plant 
• An air permit for the installation of low NOx burners was received 
 
Duke Energy Response:  
Belews Creek 
• NPDES Permit modification received 
• Initial erosion control permit received 
• Landfill site suitability application submitted 
• Air permit for flue gas desulfurization (FGD) project received 
• Non-discharge permit revision to include FGD wastewater received  
• Authorization to Construct (ATC) application for the wastewater treatment 

system was approved 
• Revised landfill construction plan application submitted 
• Air Permit – Notice of Intent to Construct received 
• Several soil erosion and sedimentation control plans have been approved 
 
Cliffside 
• Air permit application submitted 
• A complimentary Prevention of Significant Deterioration permit application 

was submitted for proposed new generating units 
 
Marshall 
• Several soil erosion and sedimentation control plans have been approved 
• Landfill construction plan application received 
• Authorization to Construct (ATC) application for solids removal system was 

approved 
• ATC application for constructed wetlands was approved 
• Selective Non-Catalytic Reduction permits received for Units 1, 2, and 3 
 
Allen 
• Air permits approved for Unit 3 and Unit 4 
 



 7

Riverbend 
• Selective Non-Catalytic Reduction permits received for Units 4, 5, 6 and 7 
• Burner application permits received for Unit 5 and Unit 6 

 
 6. G.S. 62-133.6(i)(6) requires:  A description of the construction 
related to compliance with the provisions of G.S. 143-215.107D that is anticipated 
during the following year. 
 
 Progress Energy Response:  See Appendix C of the attached letter from 
Progress Energy dated March 30, 2006 (Attachment B), for details of construction and 
installation of equipment.  Significant construction activities at the Asheville Plant in 
2006 include the completion of systems for the Unit 2 scrubber so that it can be placed 
into service by the end of May 2006.  Construction activities will also begin for the 
Asheville Unit 1 selective catalytic reduction project.  At the Roxboro Plant, significant 
construction activities for the Unit 2 scrubber will occur in 2006.  Construction of the 
gypsum conveying equipment will also begin.  Construction activities for the Unit 3 and 
Unit 4 scrubbers will include the erection of an absorber tower for each unit and 
installation of the flue gas liners in the Unit 3 and Unit 4 chimneys. 
 
 Duke Energy Response:  See attached letter from Duke Energy dated 
March 30, 2006 (Attachment A), for details of construction anticipated for the next year 
for: 

Allen Steam Station 
• Relocation of existing rail spurs and switches and relocation of 

existing plant services including ash sluice lines, diesel oil tank, 
electrical and potable water lines 

• Begin earthwork and grading for new entrance road and 
foundations 

• Complete detailed engineering for selective non-catalytic 
reduction (SNCR) equipment on Unit 2 

• Complete installation of SNCR equipment on Unit 4 
 

Belews Creek Steam Station 
• Construct major foundations for the flue gas desulfurization 

(FGD) system 
• Complete all construction on approximately 5% of the 

sub-systems that make up the total FGD system 
• Complete construction of the concrete shell for the two new 

chimneys 
• Achieve a completion status of 75% on the overall project 

 
Cliffside Steam Station 

• Continue engineering study to finalize the project scope 
 

Marshall Steam Station 
• Complete ductwork installation using large crane 
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• Complete construction, turnover, and commissioning of Unit 4 
• Begin testing and tuning of Unit 4 and common systems 
• Complete construction, turnover, and commissioning of Unit 3 

systems 
• Begin testing and tuning of Unit 3 and common systems 
• Complete detailed engineering for selective non-catalytic 

reduction (SNCR) equipment on Unit 2 and Unit 4 
• Complete installation of SNCR equipment on Unit 1 

 
Buck Steam Station 

• Complete detailed engineering for selective non-catalytic 
reduction (SNCR) equipment on Unit 5 and Unit 6 

• Complete detailed engineering for burners on Unit 3 and Unit 4 
 

Dan River Steam Station 
• Substantially complete installation of burners on Units 2 and 3 

 
Riverbend Steam Station 

• Complete detailed engineering for selective non-catalytic 
reduction equipment on Units 4, 5, 6, and 7 

 
 7. G.S. 62-133.6(i)(7) requires:  A description of the applications for 
permits required in order to comply with the provisions of G.S. 143-215.107D that are 
anticipated during the following year. 
 
 Progress Energy Response:   

Asheville Plant 
• Revisions to the air permit to test and install technology to 

reduce SO3 may be necessary 
• Erosion and sedimentation control plan 
• Revision J for the construction of the demineralizer pipe, pump, 

and ductbank was approved in January 2006 
 
Roxboro Plant 

• Revisions to the air permit will be necessary to address fugitive 
emissions of hydrogen sulfide from the wastewater treatment 
system 

• Authorization to Construct (ATC) for the gypsum settling pond 
was received in March 2006 

• Receipt of the ATC for the bioreactor is anticipated in the 
second quarter of 2006 

• Erosion and sedimentation control plan 
 

Mayo Plant 
• A construction permit will be required for the flue gas 
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desulfurization system 
• A non-discharge permit application to be submitted for the 

wastewater treatment system 
• A request for authorization to construct for the wastewater 

treatment system  
• Erosion and sedimentation control plan 
 

Cape Fear Plant 
• A construction permit may be required to conduct a trial of an 

air pollution control technology 
 

Lee Plant 
• A construction permit will be required for the installation of the 

Rotamix system for NOx control  
  

Duke Energy Response:  
Allen Steam Station  

• A request for authorization to construct for the wastewater 
treatment system - Plan to submit August 2006 

• Air Permit Application – Plan to submit April 2006 
• Request to revise non-discharge permit to include flue gas 

desulfurization (FGD) wastewater submitted January 2006  
• Submittal to DENR/Army Corps of Engineers (ACOE) 

regarding stream crossing of entrance road – Plan to submit 
March 2006 

• Erosion control plans for the Allen FGD project  
• Plan to submit air permit application for selective non-catalytic 

reduction equipment on Unit 2 
• Authorization to Construct (ATC) application for the dilution 

water piping on Unit 4 - Plan to submit to City of Belmont in 
March 2006 

 
Belews Creek Steam Station FGD 

• Authorization to Construct (ATC) application for the sanitary 
waste lagoon – Plan to submit in March 2006 

 
Buck Steam Station  

• Air permit burner application for Units 3 and 4 – Plan to submit 
March 2006 

• Air permit application for selective non-catalytic reduction 
equipment for Units 5 and 6 – Plan to submit March 2006 

 
Cliffside Steam Station Unit 5 FGD 

• It may be necessary to submit a revised air permit application 
for a standalone Unit 5 FGD – Possible submission in 3rd or 
4th quarter 2006 
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Dan River Steam Station  

• Air permit burner applications for Units 1, 2, and 3 – Submitted 
February 2006 

 
Marshall Steam Station  

• Air permit application for selective non-catalytic reduction 
equipment for Unit 4 – Plan to submit September 2006 

 
 8. G.S. 62-133.6(i)(8) requires:  The results of equipment testing 
related to compliance with G.S. 143-215.107D. 
 
 Progress Energy Response:  "No equipment testing related to compliance 
with G.S. 143-215.107D occurred in 2005." 
 
 Duke Energy Response: "No additional equipment related testing occurred in 
2005." 
 
 9. G.S. 62-133.6(i)(9) requires:  The number of tons of oxides of 
nitrogen (NOx) and sulfur dioxide (SO2) emitted during the previous calendar year from 
the coal-fired generating units that are subject to the emissions limitations set out in 
G.S. 143-215.107D. 
 
 Progress Energy Response:  “The total calendar year 2005 emissions from 
the affected coal-fired Progress Energy Carolinas units are: 

• NOx   49,621 [tons] 
• SO2   202,041 [tons]" 

 
 Duke Energy Response:  In the 2005 calendar year, the following were 
emitted from the North Carolina based Duke Energy coal-fired units: 

• NOx  56,073.3 tons 
• SO2  298,780.5 tons 

 
 10. G.S. 62-133.6(i)(10) requires:  The emissions allowances described 
in G.S. 143-215.107D(i) that are acquired by the investor-owned public utility that result 
from compliance with the emissions limitations set out in G.S. 143-215.107D. 
 
 Progress Energy Response: "During 2005, PEC did not acquire any 
allowances as a result of compliance with the emission limitations set out in N.C. 
General Statute 143-215.107D.“ 
 
 Duke Energy Response:  “No emissions allowances have been acquired by 
Duke Power Company resulting from compliance with the emissions limitations set out 
in G.S. 143-215.107D." 
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 11. G.S. 62-133.6(i)(11) requires:  Any other information requested by 
the Commission or the Department of Environment and Natural Resources. 
 
 Summary of Commission Request:  The Commission submitted informational 
requests to Progress Energy and Duke Energy on April 19, 2006.  The information 
requested, among other things, concerned current projected amortization schedules 
over the remaining years of the seven-year accelerated cost-recovery period. 
 
 Progress Energy Response: Progress Energy noted that the Act requires it 
to amortize $569 million, which represents 70 percent of the original cost estimate of 
$813 million, by the end of 2007.  The Company indicated that $395 million had been 
amortized as of December 31, 2005, leaving a total of $174 million to be amortized 
during 2006 and 2007.  Progress Energy stated that, assuming ratable amortization of 
such remainder, the annual amount of amortization would be $87 million in both 2006 
and 2007.  However, the Company also observed that the Act grants Progress Energy 
the flexibility to vary the amortization schedule from $0 to $174 million per year. 
 
 With regard to the amounts to be amortized in 2008 and 2009, Progress Energy 
noted that such amounts remain to be determined.  Nevertheless, the Company 
indicated that, assuming the 30 percent residual amount of the total original cost 
estimate of $813 million, i.e., $244 million, is amortized ratably in 2008 and 2009, the 
amount of the annual amortization in each of those two years would be $122 million.   
 
 Progress Energy stated that it currently has no plans to write off or amortize any 
amounts above $813 million.  [DENR/COMMISSION NOTE:  As previously indicated, 
the Company currently estimates its total net environmental compliance costs to be 
approximately $1.36 billion.] 
 
 Progress Energy also stated that it believed that G.S. 62-133.6(d) and (f) address 
the present issue(s) by requiring the Commission to hold a hearing to determine the 
Company’s just and reasonable environmental compliance costs, including the amounts 
that should be amortized in 2008 and 2009, and preserve Progress Energy’s right to 
seek recovery of its actual environmental compliance costs above $813 million in its 
next rate case. 
 
 Duke Energy Response: In regard to calendar years 2006 and 2007, Duke 
Energy responded that it now expects to amortize environmental compliance costs in 
the amounts of $250 million and $281 million, respectively.  With regard to the amounts 
to be amortized in 2008 and 2009, Duke Energy indicated that such amounts had not 
yet been determined and that they were subject to Commission approval.  The 
Company further responded as follows: 
 

While Duke Power recognizes that amortization in 2008 and 2009 of any 
amounts in excess of the original 2002 estimated environmental 
compliance cost of $1.5 billion is an option, it has not yet determined what 
recovery it will seek for any such amounts.  Notably, the cost figures 



 12

stated in Duke’s Compliance Plan Annual Update filed on April 3, 2006 are 
estimates, based on Duke’s current best judgment.  As required by 
N.C.G.S. 62-133.6(i), Duke will continue to update its cost estimates 
annually. 

 
Duke notes that the Clean Smokestacks Statute provides some direction 
on the methodology and extent of recovery for environmental compliance 
costs.  Specifically, Section 62-133.6(b) of the NC General Statutes allows 
Duke to accelerate the recovery of its ‘estimated environmental 
compliance costs over a seven-year period, beginning January 1, 2003 
and ending December 31, 2009.’  It also expressly recognizes that ‘[t]he 
amounts to be amortized pursuant to this subsection are estimates of the 
environmental compliance costs that may be adjusted as provided in this 
section.’ Id. 

 
Further, Section 62-133.6(d) requires that, subject to the provisions of 
Section 62-133.6(f), the Commission shall hold a hearing to review an 
investor-owned utility’s environmental compliance costs.  It expressly 
authorizes the Commission to ‘modify and revise these costs as 
necessary to ensure that they are just, reasonable, and prudent based on 
the most recent cost information available and determine the annual cost 
recovery amounts that each investor-owned public utility shall be required 
to record and recover during calendar years 2008 and 2009.’  Additionally, 
it requires the Commission to issue an order by December 31, 2007.  
Section 62-133.6(f) in turn provides that ‘[i]n any general rate case 
initiated to adjust base rates effective on or after January 1, 2008, the 
investor-owned utility shall be allowed to recover its actual environmental 
compliance costs . . . less the cumulative amount of accelerated cost 
recovery recorded pursuant to subsection (b) . . . .’   

 
The Clean Smokestacks Statute, therefore, contemplates that an 
investor-owned utility such as Duke would fully recover its prudently 
incurred actual environmental compliance costs, with the determination of 
the annual amounts of cost recovery for 2008 and 2009 being subject to 
Commission approval. 
 

 [DENR/COMMISSION NOTE:  As previously noted, Duke Energy currently 
estimates its environmental compliance costs to total $1.732 billion.] 
  
III. Section 10 of the Act provides:  It is the intent of the General Assembly that 
the State use all available resources and means, including negotiation, participation in 
interstate compacts and multistate and interagency agreements, petitions pursuant to 
42 U.S.C. § 7426, and litigation to induce other states and entities, including the 
Tennessee Valley Authority, to achieve reductions in emissions of oxides of nitrogen 
(NOx) and sulfur dioxide (SO2) comparable to those required by G.S. 143-215.107D, as 
enacted by Section 1 of this act, on a comparable schedule.  The State shall give 
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particular attention to those states and other entities whose emissions negatively impact 
air quality in North Carolina or whose failure to achieve comparable reductions would 
place the economy of North Carolina at a competitive disadvantage. 
 
 DENR/Division of Air Quality (DAQ) and Department of Justice Activities to 
Implement this Section:  

  
 The State continues to pursue opportunities to carry forward the legislature’s objectives 

in section 10.  The State reports the following recent activities and developments: 
 
1) On January 30, 2006, the State, through the Attorney General, sued the 
Tennessee Valley Authority (TVA) in federal district court in Asheville.  The suit alleges 
that emissions of SO2 and NOx from TVA’s fleet of coal-fired power plants are 
inadequately controlled and therefore create a public nuisance.  The Attorney General 
has asked the Court to require TVA to install NOx and SO2 controls to abate the public 
nuisance. 
 
2) On July 8, 2005, the Attorney General filed in federal appeals court in the District 
of Columbia a petition for review of the United States Environmental Protection 
Agency’s (EPA) Clean Air Interstate Rule.  Among other things, the State is alleging that 
the Rule fails to take into account significant air quality problems in North Carolina, fails 
to guarantee a remedy to North Carolina because the Rule relies too heavily on the 
trading of pollution credits, and fails to require controls to be installed expeditiously.  
The matter is still pending.  In addition, also on July 8, 2005, the Attorney General filed 
a petition with the EPA requesting that the EPA reconsider certain aspects of the rule, 
but this petition was denied.  Further action regarding this denial is under consideration. 
 
3) On May 9, 2005, the Attorney General secured a consent decree from the United 
States District Court for the Eastern District of North Carolina mandating a schedule for 
the EPA to respond to North Carolina’s Section 126 Petition.  By the Section 126 
Petition, the State requested that the EPA impose NOx and/or SO2 controls on large 
coal-fired utility boilers in thirteen upwind states that impact North Carolina’s air quality.  
On August 1, 2005, the EPA proposed to deny the Section 126 Petition, and the 
Attorney General filed a detailed response alleging that a denial of the Petition would be 
arbitrary, irrational, and unlawful.  On March 15, 2006, the EPA denied the State’s 
petition.  Further action regarding this denial is under consideration. 
 
4) Since the enactment of the Clean Smokestacks Act, the Attorney General and 
the Department of Environment and Natural Resources have on several occasions 
presented the Clean Smokestacks Act in other jurisdictions to demonstrate leadership 
and prompt similar actions in surrounding areas that impact North Carolina.  On 
April 6, 2006, Governor Ehrlich of Maryland signed into law the Healthy Air Act 
(2006 Md. Laws 301) -- a Clean Smokestacks-type law that significantly limits emissions 
of SO2 and NOx from large coal-fired utility boilers in Maryland.  A bill to enact the 
Virginia Clean Smokestacks Act (H.B. 1055) was introduced in the Virginia House of 
Delegates on January 11, 2006, after a similar bill was defeated in the 2005 session. 
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IV. Section 11 of the Act provides:  The environmental Management Commission 
shall study the desirability of requiring and the feasibility of obtaining reductions in 
emissions of oxides of Nitrogen (NOx) and Sulfur Dioxide (SO2) beyond those required 
by G.S. 143-215.107D, as enacted by Section 1 of this act.  The Environmental 
Management Commission shall consider the availability of emission reduction 
technologies, increased cost to consumers of electric power, reliability of electric power 
supply, actions to reduce emissions of oxides of nitrogen (NOx) and sulfur dioxide (SO2) 
taken by states and other entities whose emissions negatively impact air quality in North 
Carolina or whose failure to achieve comparable reductions would place the economy of 
North Carolina at a competitive disadvantage, and the environment, and the natural 
resources, including visibility.  In its conduct of this study, the Environmental 
Management Commission may consult with the Utilities Commission and the Public 
Staff.  The Environmental Management Commission shall report its findings and 
recommendations to the General Assembly and the Environmental Review Commission 
annually beginning 1 September 2005. 
 
Environmental Management Commission and DENR Response:  A letter was 
submitted to the Environmental Review Commission from Dr. David Moreau, 
Environmental Management Commission Chairman dated April 3, 2006, stating the 
following:  
 

Since the Clean Smokestacks Act was passed in June 2002, significant 
Federal regulatory changes have occurred.  Specifically, the Clean Air 
Interstate Rule (CAIR) requires North Carolina’s neighboring states to 
achieve major reductions in NOx and SO2  -- reductions that require 
installation of state-of-the-art control equipment.  Although there may be 
questions about the timing and emissions reductions of CAIR, the Division 
of Air Quality (DAQ) believes CAIR will ultimately provide major benefits to 
North Carolina’s air quality.   
 
The Clean Smokestacks Act already requires that state of the art control 
equipment be installed on many units in North Carolina.  CAIR annual NOx 
and SO2 emissions budgets are even lower than those set by the Clean 
Smokestacks Act and this could result in even more units in North 
Carolina having state of the art control equipment applied. 
 
Given the recent action by the Federal government regarding power plant 
emissions, it is recommended that the study as to whether or not further 
State action is required be deferred until an evaluation is made of the 
progress of North Carolina and her neighbors in complying with CAIR.  
The EMC would propose that the reporting begin on December 1, 2013.  
This will give the specified electric generation facilities in North Carolina 
time to implement their control strategies and will also give the DAQ time 
to quantify the air quality impacts.  Requiring reporting prior to the 
complete implementation of these control technologies will provide little 
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new or beneficial information.  Furthermore, the evolution of new control 
technologies is fairly long term and it is recommended that the frequency 
of the reporting thereafter be on a three-year basis.  

 
V. Section 12 of the Act provides:  The General Assembly anticipates that 
measures implemented to achieve the reductions in emissions of oxides of nitrogen 
(NOx) and sulfur dioxide (SO2) required by G.S. 143-215.107D, as enacted by 
Section 1 of this act, will also result in significant reductions in the emissions of mercury 
from coal-fired generating units.  The Division of Air Quality of the Department of 
Environment and Natural Resources shall study issues related to monitoring emissions 
of mercury and the development and implementation of standards and plans to 
implement programs to control emissions of mercury from coal-fired generating units.  
The Division shall evaluate available control technologies and shall estimate the 
benefits and costs of alternative strategies to reduce emissions of mercury.  The 
Division shall annually report its interim findings and recommendations to the 
Environmental Management Commission and the Environmental Review Commission 
beginning 1 September 2003.  The Division shall report its final findings and 
recommendations to the Environmental Management Commission and the 
Environmental Review Commission no later than 1 September 2005.  The costs of 
implementing any air quality standards and plans to reduce the emission of mercury 
from coal-fired generating units below the standards in effect on the date this act 
becomes effective, except to the extent that the emission of mercury is reduced as a 
result of the reductions in the emissions of oxides of nitrogen (NOx) and sulfur dioxide 
(SO2) required to achieve the emissions limitations set out in G.S. 143-215.107D, as 
enacted by Section 1 of this act, shall not be recoverable pursuant to G.S. 62-133.6, as 
enacted by Section 9 of this act. 
 

DAQ Actions to Implement this Section:  The DAQ submitted reports in 
September of 2003, 2004, and 2005, as required by this Section. The first report 
primarily focused on the "state of knowledge" of the co-benefit of mercury control that 
will result from the control of NOx and SO2 from coal-fired utility boilers.  Also, 
preliminary estimates were made for this co-benefit for the North Carolina utility boilers 
based on the initial plans submitted by Progress Energy and Duke Energy. The second 
report primarily focused on “definition of options”. The Division has also submitted the 
third and final report titled Mercury Emissions and Mercury Controls for Coal-Fired 
Electrical Utility Boilers.  The Clean Air Mercury Rule (CAMR) has been drafted and 
public hearings have been scheduled to solicit input from the public.  A hearing was 
held on May 25, 2006, in Charlotte and two other hearings are scheduled for June 1, 
2006, in Raleigh and June 8, 2006 in Winterville.  Comments from these hearings will 
be taken into consideration and the CAMR will then be presented to the Environmental 
Management Commission in September of 2006. 

 
VI. Section 13 of the Act provides:  The Division of Air Quality of the 
Department of Environment and Natural Resources shall study issues related to the 
development and implementation of standards and plans to implement programs to 
control emissions of carbon dioxide (CO2) from coal-fired generating units and other 
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stationary sources of air pollution.  The Division shall evaluate available control 
technologies and shall estimate the benefits and costs of alternative strategies to 
reduce emissions of carbon dioxide (CO2).  The Division shall annually report its interim 
findings and recommendations to the Environmental Management Commission and the 
Environmental Review Commission beginning 1 September 2003.  The Division shall 
report its final findings and recommendations to the Environmental Management 
Commission and the Environmental Review Commission no later than 
1 September 2005.  The costs of implementing any air quality standards and plans to 
reduce the emission of carbon dioxide (CO2) from coal-fired generating units below the 
standards in effect on the date this act becomes effective, except to the extent that the 
emission of carbon dioxide (CO2) is reduced as a result of the reductions in the 
emissions of oxides of nitrogen (NOx) and sulfur dioxide (SO2) required to achieve the 
emissions limitations set out in G.S. 143-215.107D, as enacted by Section 1 of this act, 
shall not be recoverable pursuant to G.S. 62-133.6, as enacted by Section 9 of this act. 
 
 DENR Actions to Implement this Section:  The DAQ submitted reports in 
September of 2003, 2004, and 2005, as required by this Section. The first report 
primarily focused on the "state of knowledge" and actions being taken or planned 
elsewhere regarding CO2 control from coal-fired utility boilers.  The second report 
primarily focused on “definition of options”.  The DAQ submitted the third and final report 
titled, “Carbon Dioxide (CO2) Emission Reduction Strategies for North Carolina”, to the 
Environmental Management Commission and the Environmental Review Commission 
as required.  Numerous recommendations were set forth in this report including a 
recommendation for a North Carolina Climate Action Plan.   
 

The North Carolina Global Warming/Climate Change Bill (HB 1191/SB 1134) was 
enacted during the 2005 Session of the General Assembly.  Along with the passage of 
the bill, the North Carolina 2005 Session of the General Assembly passed the Global 
Climate Change Act.  This act established a Legislative Commission on Global Climate 
Change (LCGCC).  Additionally, a formalized stakeholder group, the Climate Action 
Plan Advisory Group (CAPAG) was formed by DENR.  The CAPAG’s purpose is to 
research, educate, discuss, and formalize consensus-based recommendations to the 
DENR for their process and potential implementation by the General Assembly through 
a formal stakeholder process including determination of economic benefits.  The 
CAPAG will work in conjunction with the LCGCC providing periodic updates.  The 
inaugural meeting of the CAPAG was held on February 16, 2006.  The CAPAG is now 
in the early stages of utilizing technical workgroups.  These technical workgroups 
contain experts in the following five sectors:  1) Agriculture, Forestry, and Waste; 
2) Energy Supply; 3) Transportation and Land Use; 4) Residential, Commercial, and 
Industrial; and 5) Cross Cutting (for issues that cut across different sectors, such as 
establishing a greenhouse gas registry).  The CAPAG is working diligently towards a 
comprehensive North Carolina Climate Action Plan, with a current target to complete it 
by the spring of 2007.     
 
VII. Supplementary Information:  As noted in earlier reports, the Public Staff - North 
Carolina Utilities Commission (Public Staff) will audit the books and records of Progress 
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Energy and Duke Energy on an ongoing basis in regard to the costs incurred and 
amortized in compliance with the provisions of the Act.  The Public Staff has undertaken 
such a review, focusing on the verification of costs related to complying with the Act, the 
amortization of those costs, and the operating results of emission reduction equipment 
installed by Progress Energy and Duke Energy. 
 
 The Public Staff filed its most recent reports in the present regard with the 
Commission on May 22, 2006.  Such reports, which are a continuation of the Public 
Staff’s ongoing review, present an overview of certain work performed by the Public 
Staff and its findings for the 12-month period ending December 31, 2005.  Attached, 
and made part of this report, are the Public Staff’s reports for Duke Energy and 
Progress Energy, Attachments C and D, respectively.  
   

CONCLUSION 
 

 Actions taken to date by Progress Energy and Duke Energy appear to be in 
accordance with the provisions and requirements of the Clean Smokestacks Act. 
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ATTACHMENTS 
 

 
Attachment A: Duke Energy Carolinas, LLC, Clean Smokestacks Compliance Plan 

Annual Update for 2006, Submitted by Cover Letter Dated 
March 30, 2006 

 
Attachment B: Progress Energy Carolinas, Inc. Annual North Carolina Clean 

Smokestacks Act Compliance Report, Submitted by Cover Letter 
Dated March 30, 2006 

 
Attachment C: Report of the Public Staff on Costs Incurred and Amortized by Duke 

Energy Carolinas, LLC in Compliance with Session Law 2002-4, 
Filed on May 22, 2006 

 
Attachment D: Report of the Public Staff on Costs Incurred and Amortized by 

Progress Energy Carolinas, Inc. in Compliance With Session Law 
2002-4, Filed on May  22, 2006 

 
 
 
 
 






























































































